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INTEREST OF AMICI CURIAE

The Metropolitan Washington Employment Lawyers Association (MWELA)

is an affiliate of the National Employment Lawyers Association, an organization of

attorneys, primarily plaintiffs’ counsel, who specialize in employment law.  MWELA

currently has 285 attorney members specializing in employment law, and 14 law

student members.  MWELA maintains an active list-serve on which members

exchange information and ideas; the list-serve logs more than 5,000 member messages

annually.  MWELA conducts an annual one-day CLE conference, normally attended

by about 140 members.  MWELA also works with the District Court and the Superior

Court for the District of Columbia, as well as with administrative agencies such as the

U.S. Equal Employment Opportunity Commission and the U.S. Merit Systems

Protection Board, to encourage prompt and just resolution of employment disputes.

The D.C. Employment Justice Center (EJC) is a non-profit organization whose

mission is to secure, protect, and promote workplace justice in the D.C. metropolitan

area.  EJC provides legal assistance on employment law matters to the working poor

and supports a local workers’ rights movement, bringing together low-wage workers

and advocates for the poor.  In select cases EJC also partners with plaintiffs’ law

firms, and has collected attorneys’ fees following court judgments.  These fees have

justified thousands of hours of litigation efforts, and allowed EJC to assist additional

clients. 
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The Washington Lawyers’ Committee for Civil Rights and Urban Affairs is a

non-profit civil rights organization that works to eradicate discrimination by litigating

under our nation’s civil rights laws.  In the Committee’s 40-year history, its attorneys

have successfully represented tens of thousands of individuals in hundreds of cases

alleging discrimination on the basis of race, national origin, gender, disability and/or

other protected characteristics.  From this extensive civil rights litigation history, the

Committee has amassed expertise regarding the questions of law raised in the present

matter, and accordingly hopes to assist the Court in resolving these questions.

The Public Justice Center (PJC) is a non-profit civil rights and anti-poverty

legal services organization.  The PJC’s Appellate Advocacy Project seeks to expand

and improve representation of indigent and disadvantaged persons and their interests

in court, and is particularly invested in maximizing opportunities for poor people to

secure representation in cases affecting their basic rights.  The attorney fees provisions

of statutes such as Title VII are essential to ensuring that low-wage workers with

relatively small claims can enforce their rights.  These provisions allow counsel,

especially solo practitioners or small firm attorneys, to take cases they could not

afford to do on a contingency basis where the potential recovery is so limited.

Attorneys’ fees provisions aid PJC in obtaining experienced co-counsel in complex

and lengthy litigation.  The PJC has an interest in this case because of its implications
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for individuals who seek meaningful access to justice in employment cases.

MWELA and the other amici have frequently submitted amicus curiae briefs

in cases of interest to this Court, the Fourth Circuit, the District of Columbia Court of

Appeals and the United States District Court for the District of Columbia.  See, e.g.,

Ponce v. Billington, 679 F.3d 840, 400 U.S. App. D.C. 359 (D.C. Cir. 2012); Talavera

v. Shah, 638 F.3d 303, 395 U.S. App. D.C. 7 (D.C. Cir. 2011); Solomon v. Vilsack,

628 F.3d 555, 393 U.S. App. D.C. 327 (D.C. Cir. 2010); Cesarano v. Reed Smith LLP,

990 A.2d 455 (D.C. 2010); Perez v. Mountaire Farms, Inc., 650 F.3d 350 (4th Cir.

2011), cert. denied,  132 S. Ct. 1634, 182 L. Ed. 2d 246 (2012).

Amici seek to participate in this appeal because their members, staff and

volunteer attorneys screen large numbers of potential administrative and judicial cases

per year (many involving low-income and out of work individuals), deciding whether

to handle particular issues or represent particular clients.  Both potential clients and

potential attorneys know that civil rights litigation requires a multi-year commitment.

The vast majority of potential clients are unable to pay anything resembling a

commercial fee.  In making decisions whether to continue representing employees

confronting workplace discrimination or retaliation, and which employees they can

represent, plaintiffs’ attorneys need a clear idea as to whether they will be awarded

commercial rates if they prevail.  A rate that discounts their time to an increasing
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degree the longer the matter drags on provides a built-in headwind to potential clients

seeking counsel, a built-in disincentive to attorneys Congress sought to encourage,

and a built-in subsidy from successful plaintiffs’ attorneys to civil rights violators.

If allowed to stand, the decision below will make counsel harder to obtain for

victims of civil rights violations with meritorious claims, and the difficulties will be

greatest for those—even those with claims of great merit—who are poor and cannot

afford to pay much as the case goes along.  It may also lead capable counsel to leave

the practice of employment law and concentrate on other areas of practice.

SUMMARY OF ARGUMENT

In order to reflect “market rates,” an adjustment for delay in payment through

an award of current rates or otherwise is “an appropriate factor in the determination

of what constitutes a reasonable attorney’s fee under §1988.”  Missouri v. Jenkins, 491

U.S. 274, 284 (1989).  Contrary to the magistrate judge’s assumptions and the district

court’s Order, delay alone is sufficient to support such an award, and no unusual

factors (other than delay itself) are necessary to make such an award.  

The Supreme Court has emphasized that the question of adjustment for delay

is distinct from the related but different question of whether enhancement to the

lodestar should be made for some other reason, such as superior attorney performance,

risk of non-payment, unusual outlay of expenses, or other factors.  Id. at 282;
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Pennsylvania v. Delaware Valley Citizen’s Council, 483 U.S. 711, 716 (1987).  While

courts have at times confused the two concepts, they have done so in contravention

of the Supreme Court’s guidance.  Application of current rates is an adjustment to

account for the time value of money; it is an adjustment for delay and not for other

reasons such as dilatory or bad faith behavior.  No special showing of hardship is

required.  A failure to account in the award of attorneys’ fees for the delay inherent

in employment litigation creates a barrier to the representation of plaintiffs, with

negative effects on the administration of justice in the field of employment law.

ARGUMENT

A. The Guiding Standard for Fee Awards is “What is Necessary to
Attract Capable Counsel Without Subsidizing the Legal
Profession?”

Both the Supreme Court and this Court have held that the touchstone of fee

awards is what is necessary to attract capable counsel.  Perdue v. Kenny A. ex rel.

Wynn, ___ U.S. ___, 130 S. Ct. 1662, 1672 (2010), stated: “First, a ‘reasonable’ fee

is a fee that is sufficient to induce a capable attorney to undertake the representation

of a meritorious civil rights case.”  (Citations omitted.)

Quoting from the legislative history of the Civil Rights Attorneys Fees Awards

Act of 1976, 42 U.S.C. § 1988, which it found generally applicable to Title VII fee

awards, this Court stated in Murray v. Weinberger, 741 F.2d 1423, 1427, 239 U.S.



     The considerations for an award of fees under Section 304(d) of the Clean Air Act1

are the same as those at issue here under 42 U.S.C. §1988.  Pennsylvania v. Delaware
Valley Citizens’ Council for Clean Air, 478 U.S. 546 (1986).
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App. D.C. 264, 268 (D.C. Cir. 1984): “[Application of the] appropriate standards . .

. have resulted in fees which are adequate to attract competent counsel, but which do

not produce windfalls to attorneys.”  (Footnote omitted.)  The First Circuit has

clarified that “the rules surrounding fee-shifting in civil rights cases are designed to

encourage attorneys to take these types of cases and are based on full compensation

for the work performed.”  Diaz v. Jiten Hotel Management, Inc., __ F.3d __, 2012 WL

4841348 (1st Cir. Oct. 12, 2012) (No. 11-2400) at *2.

B. The Supreme Court Holds That Compensation for Delay in Payment
is an Essential Element of a Fee Award.

The question of compensation for delay in payment has been explored in a

series of Supreme Court decisions, including when considering the related – but

distinct – concept of an enhancement to the lodestar.  On the enhancement issue, the

Court in Pennsylvania v. Delaware Valley Citizens’ Council  considered the question1

of whether an upward enhancement to the lodestar was appropriate to account for the

contingent risk of non-payment, a question the Court answered in the negative.

Pennsylvania v. Delaware Valley Citizens’ Council, 483 U.S. 711, 731 (1987).  The

Court noted, however, that an adjustment to account for delay in payment is distinct

from the question of an enhancement to the lodestar and is ordinarily an appropriate
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consideration in fee-shifting litigation:

First is the matter of delay.  When plaintiffs’ entitlement to
attorney’s fees depends on success, their lawyers are not paid until a
favorable decision finally eventuates, which may be years later, as in this
case.  Meanwhile, their expenses of doing business continue and must be
met.  In setting fees for prevailing counsel, the courts have regularly
recognized the delay factor, either by basing the award on current rates
or by adjusting the fee based on historical rates to reflect its present
value.  See, e.g., Sierra Club v. EPA, 248 U.S. App. D.C. 107, 120-121,
769 F.2d 796, 809-10 (1985); Louisville Black Police Officers
Organization, Inc. v. Louisville, 700 F. 2d 268, 276, 281 (CA6 Cir.
1983).  Although delay and the risk of nonpayment are often mentioned
in the same breath, adjusting for the former is a distinct issue that is not
involved in this case.  We do not suggest, however, that adjustments for
delay are inconsistent with the typical fee-shifting statute.

Id. at 716 (emphasis added).  

Two years later the Court held squarely: “An adjustment for delay in payment

is, we hold, an appropriate factor in the determination of what constitutes a

reasonable attorney’s fee under §1988.”  Missouri v. Jenkins, 491 U.S. 274, 284

(1989) (emphasis added).  The Court made its determination based on what is a

“market rate” for attorneys’ fees:

Our cases have repeatedly stressed that attorney’s fees awarded under
this statute are to be based on market rates for the services rendered.
See, e.g., Blanchard v. Bergeron, 489 U.S. 87 (1989); Riverside v.
Rivera, 477 U.S. 561 (1986); Blum v. Stenson, 465 U.S. 886 (1984).
Clearly, compensation received several years after the services were
rendered – as it frequently is in complex civil rights litigation – is not
equivalent to the same dollar amount received reasonably promptly as
the legal services are performed, as would normally be the case with
private billings.  
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Missouri v. Jenkins, 491 U.S. at 283 (footnote and parallel citations omitted).  Notably

(and contrary to the magistrate judge’s observation), the Court did not require any

unusual delay to justify an adjustment, or that the delay be somehow outside the

typical realm when compared to other civil rights cases; to the contrary, it recognized

that “several years” of delay in payment is “frequently” at issue in complex civil rights

cases.  See id.  Instead, the Court ruled that delay alone is sufficient to justify a time

adjustment:

We agree, therefore, that an appropriate adjustment for delay in
payment – whether by the application of current rather than historic
hourly rates or otherwise – is within the contemplation of the statute.

Id. at 283-84.  

Finally, the Supreme Court considered delay in its most recent pronouncement

concerning enhancements to the lodestar (as distinct from the usual delay) in Perdue

v. Kenny A.  Again the Court noted that some delay is inherent in civil rights litigation

and will ordinarily be accounted for by making an adjustment for delay:

An attorney who expects to be compensated under § 1988
presumably understands that payment of fees will generally not come
until the end of the case, if at all. . . .  Compensation for this delay is
generally made “either by basing the award on current rates or by
adjusting the fee based on historical rates to reflect its present value.” 

Perdue v. Kenny A. ex rel. Wynn, 130 S. Ct. at 1675 (2010) (quoting Missouri v.

Jenkins, 491 U.S. at 282) (additional cite omitted) (emphasis added).  The Court was
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unwilling to rule out some additional enhancement for “extraordinary circumstances

in which an attorney’s performance involves exceptional delay,” or “unanticipated

delay” in recovery of fees, expenses or costs, but held that the award of interest in

addition to the use of current rates would be appropriate in those instances.  Once

again, the Court held that even the “usual delay” inherent in civil rights litigation will

justify an award at current rates.  See id.

Gray v. Bostic, 613 F.3d 1035, 1044-46 (11th Cir. 2010), should not be read as

interpreting Perdue to require extraordinary circumstances to justify compensation for

delay.  Gray was a nominal damages case that concerned the district court’s having

ordered double compensation for delay, by using current hourly rates to calculate the

lodestar and then by also adding a 15 percent delay enhancement on top of that.  The

Eleventh Circuit appears to have seriously questioned the application of the 15 percent

enhancement in light of Perdue, and not necessarily the application of current rates.

See id. at 20-24.  To read Gray otherwise would undermine the Supreme Court’s

holding of Missouri v. Jenkins and of the Perdue case itself. 

The Fourth Circuit addressed the issue in an unreported decision six months ago

that cited Perdue and reached the correct conclusion.  Reaching Hearts Int’l, Inc. v.

Prince George’s County, __ Fed. Appx. __, 2012 WL 1417725 (4th Cir. April 25,

2012), stated at *2: “As an initial matter, we first note that the use of the current rates
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was not an ‘enhancement’ of the fee award of the type discussed in the Supreme

Court’s opinion in Perdue.”  The court engaged in a lengthy analysis and concluded

at *5:  “Thus, it is clear that in an appropriate case, the use of current rates is

permissible, and that using either current rates or some appropriate rate of interest is

required to account for such a delay.” (Emphasis added.)

Congress has acted to ensure that fee awards in federal-sector cases will reflect

adjustments for delay in compensation.  When the Supreme Court held in Library of

Congress v. Shaw, 478 U.S. 310 (1986), that sovereign immunity barred an

adjustment for delay in attorneys’ receipt of compensation from the federal

government, Congress responded by amending Section 717(d) of Title VII, 42 U.S.C.

§ 2000e-16(d), and added the words “and the same interest to compensate for delay

in payment shall be available as in cases involving nonpublic parties.”

C. This Circuit Has Long Approved the Use of Current Hourly Rates,
or Some Other Adjustment for Delay, Even Though Other
Adjustments Have Been Disapproved.

This Circuit has long approved or required the use of current hourly rates or

some other adjustment for delay in the receipt of compensation, while disapproving

other upward adjustments to the lodestar.  Indeed, this Court has approved the use of

current hourly rates as making it unnecessary to consider other means of adjusting for

delay in payments, as well as simpler to implement than other means.  Copeland v.
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Marshall, 641 F.2d 880, 893, 205 U.S. App. D.C. 390, 403 (D.C. Cir. 1980) (en banc)

(“Copeland III”) (“On the other hand, if the ‘lodestar’ itself is based on present hourly

rates, rather than the lesser rates applicable to the time period in which the services

were rendered, the harm resulting from delay in payment may be largely reduced or

eliminated.”); Environmental Defense Fund, Inc. v. EPA, 672 F.2d 42, 60, 217 U.S.

App. D.C. 189, 207 (D.C. Cir. 1982) (“While we believe that some increase is due for

delay, we have limited the amount because of three factors.  First, the hourly rates

claimed by EDF are current market rates, not those in effect when the case was

litigated. . . .”); National Ass’n of Concerned Veterans v. Secretary of Defense, 675

F.2d 1319, 1328-29, 219 U.S. App. D.C. 94, 103-04 (D.C. Cir. 1982) (“Finally, as

indicated in Copeland III, where the hourly rate used in computing the lodestar is

based on present hourly rates a delay factor has implicitly been recognized and no

adjustment for delay should be allowed.”) (citation omitted); Murray v. Weinberger,

741 F.2d at 1433, 239 U.S. App. D.C. at 274 (“The current market rates of the relevant

legal community may approximate the value today of the historic rates charged at the

time when the legal services actually were rendered.  Using current market rates to

calculate the lodestar figure may counterbalance the delay in payment as well as

simplify the task of the district court.  Ease of administration is an important objective

under the statute because there is a pressing need for simple rules in attorney’s fees
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cases.  Current market rates have been used in numerous cases to calculate the lodestar

figure when the legal services were provided over a multiple-year period and when

use of the current rates does not result in a windfall for the attorneys.”) (footnotes

omitted).

D. A Failure to Compensate Plaintiffs’ Counsel for the Inherent Delay
in Employment Cases Creates a Barrier to Adequate Representation
of Lower-Income Plaintiffs.

Amici believe that plaintiffs will face increased difficulty in obtaining capable

counsel if counsel will receive compensation that is not adequately adjusted for delay

in its receipt.  The operation of a law office is expensive, with regular outlays for rent,

utilities, libraries, access to WestLaw or LEXIS, salaries for staff, and something on

which the attorney can live.  These must be paid, or the attorney will also have to

borrow in order to finance the continuation of his or her cases until those cases are

resolved and result in fee awards.  The position advocated by the government creates

two barriers to adequate representation of employment plaintiffs.

First, the practice of employment law is complex enough to be a specialty of

its own, and counsel who devote their professional services to this field can provide

services more efficiently, and with more value, than counsel who simply dabble in the

field.  If plaintiffs’ counsel are not compensated at a market rate during the inherently

lengthy course of litigation, with an adequate adjustment to reflect the delay, this area
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of practice will not retain the capable counsel it now has, victims of discrimination

and retaliation will find it even more difficult to retain capable counsel, and

defendants will, ironically, have to pay even larger fee awards as the remaining less

capable counsel have to re-invent the wheel time after time. 

It might be thought that counsel can support cases that will bear long-delayed

fruit by taking on other work.  However, that is only practical if the other work is not

similarly handicapped, i.e., outside the area of employment law.  Diversification of

this kind would necessarily diminish the level of expertise brought to the field by

plaintiffs’ counsel, a loss that cannot be of benefit either to their clients or to the

courts who must adjudicate these cases.  And, even assuming all this could be

accomplished, this would simply take what should be an expense to discriminating

and retaliatory defendants who have lost on the merits, and transfer this expense to the

other clients of plaintiff’s counsel, who would then have to pay higher hourly fee rates

in order to support this subsidy to discriminating and retaliatory defendants.  No

policy in reason or law supports such a result.

Second, the knowledge that the plaintiff’s and his or her counsel’s economic

hardship will increase with delay may encourage some defendants  to refuse early and

reasonable settlement offers and demand that their counsel engage in “Stalingrad



       Lipsett v. Blanco, 975 F.2d 934, 939 (1st Cir. 1992) (“This case was bitterly2

contested.  Appellants mounted a Stalingrad defense, resisting Lipsett at every turn
and forcing her to win her hard-earned victory from rock to rock and from tree to tree.
Since a litigant’s staffing needs often vary in direct proportion to the ferocity of her
adversaries’ handling of the case, this factor weighs heavily in the balance.”); In re
General Motors Corp., 110 F.3d 1003, 1008 (4th Cir. 1997), cert. denied, 522 U.S.
814 (1997) (adopting Report and Recommendation in district court, which stated:
“This tactic has often been referred to as the ‘Stalingrad Defense,’ named after the
Soviet defenders of that city during the German eastern offense in World War II-give
up not a single inch, and eventually the opposition may be beaten down into
submission by not only the cold, unforgiving winter, but also by the sheer tenacity and
persistence of the defenders.”).

      Nationally, a total of 235,641 civil non-prisoner cases were filed in the District3

Courts.  Of these, only 25,795 were pro se.

-14-

defenses,”  in the hope that financial exhaustion will force acceptance of an2

unreasonable settlement or even abandonment of the cause.

E. The High Rate of Pro Se Case Filings in the District Court Makes It
Critical That Awards Be Sufficient to Attract Capable Counsel.

The attached statistical charts were downloaded from the web site of the

Administrative Office of the United States Courts on October 10, 2012.  Table C-13

shows that in the District of Columbia there were 2,181 civil, non-prisoner cases filed

in the year preceding September 30, 2011 (the latest table publicly available), and that

455 of them – 20.9 percent of the total, or more than one in every five cases – were

filed pro se.  This is almost twice the national average of 10.9 percent.   3

Table C-13 does not break down the subject matter of the suits in question, but

Table C-3 shows that there were 1,207 private civil cases (excluding 86 prisoner
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petitions) filed in the District of Columbia in the twelve months ending March 31,

2011 (the latest table publicly available).  Of these, 202 were civil rights cases and 126

were labor cases, a category including the Fair Labor Standards Act, 29 U.S.C. §§ 201

et seq.  Thus, 328 of these 1,207 private civil cases were civil rights or labor cases.

This is 27.2 percent, or more than one in four of the total private civil non-prisoner

cases.  It seems reasonable to conclude that substantial numbers of civil rights and

labor cases are filed pro se.

Pro se filings consume disproportionately large amounts of judicial resources,

and are growing.  JUDICIAL CONFERENCE OF THE UNITED STATES, COMMITTEE ON

COURT ADMINISTRATION AND CASE MANAGEMENT, CIVIL LITIGATION MANAGEMENT

MANUAL (2d ed. 2010), Chapter 7, Part D (Pro Se Cases), states at 136:

Cases involving a pro se litigant present special challenges for several
reasons, not the least of which is your obligation to ensure equal justice
for litigants who may have little understanding of legal procedure or the
law. At each stage in the case, you may need to take actions not required
in cases in which all parties are represented by counsel.

Pro se employment discrimination cases are unfortunately common.  Thus the

present system of awarding attorneys’ fees may not be accomplishing the statutory

purpose of making competent counsel available, and the use of historic rates in fee

awards, without compensation for delay, may exacerbate the existing problem. 
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CONCLUSION

For the reasons stated above, Amici ask this Court to hold that attorneys’ fees

awarded under the Civil Rights Attorney’s Fees Awards Act, 42 U.S.C. § 1988, are

to be awarded at the current Laffey rate prevailing at the time of the award, so as to

fairly compensate counsel for the inherent delay in payment of their fees.

Respectfully submitted,

     /s/   Jonathan C. Puth              
Jonathan C. Puth #439241
Webster, Fredrickson, Correia & Puth, PLLC
1775 K Street, N.W.
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