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INTRODUCTION 

 The Metropolitan Washington Employment Lawyers Association (“MWELA”), a 

professional association of over 300 attorneys who represent employees in the District of 

Columbia and its suburbs, respectfully submits this amicus brief to aid this Court in its resolution 

of an important statutory issue arising from the March 2010 amendments to the D.C. 

Whistleblower Protection Act of 1998.  Prior to 2010, District employees had to submit a notice 

of claim to the District government, pursuant to D.C. Code Ann. § 12-309 (2001 ed.), in order to 

seek unliquidated damages.   

The D.C. Council recognized in 2009 that this requirement was an improper procedural 

barrier that needlessly deterred District employees from coming forward with disclosures of 

government misconduct, thereby thwarting the statutory purposes of protecting District 

employees from retaliation for having made protected disclosures, and of protecting the public 

interest in preventing government waste and abuse.  Hence, the D.C. Council enacted four 

procedural amendments to the D.C. Whistleblower Protection Act, including a repeal of the 

Section 12-309 notice of claim requirement.   

Subsequently, two D.C. Superior Court judges held that since this was a procedural 

change in the law, under D.C. and Supreme Court precedent it was properly applied retroactively 

to claims that were pending as of the effective date of this amendment.  However, one judge in 

this Court reached the opposite result, and this issue was raised in three other cases pending in 

this Court.  The disposition of this issue in this Court will have an important effect on the ability 

of District employees to enforce their statutory rights to be free of retaliation, and on the public 

interest in disclosures of government misconduct, so that the government and the public can take 

appropriate steps to stop and remediate that misconduct in order to conserve taxpayer funds.  
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Hence, MWELA respectfully submits this amicus brief in the following four cases in this 

Court, in which this issue is ripe for review:  Payne v. District of Columbia, No. 1:08-CV-00163-

CKK; Sharma v. District of Columbia, No. 1:10-CV-01033-GK; Williams v. Johnson, No. 1:06-

CV-02076-CKK; and Winder v. Erste, No. 1:03-CV-02623-JDB.   

ARGUMENT 

I. The D.C. Whistleblower Protection Act of 1998. 

A. The Purpose of the D.C. Whistleblower Protection Act. 

The D.C. Whistleblower Protection Act is specifically intended to protect the interests of 

both government employees and the public through ensuring the prompt disclosure of 

government misconduct, so that remedial action can be taken to protect the employment rights of 

government employees and to protect the public interest in preventing waste and abuse.  

The D.C. Council, when it enacted this statute in 1998, expressly stated this purpose:  

The Council finds and declares that the public interest is served when employees 
of the District government are free to report waste, fraud, abuse of authority, 
violations of law, or threats to public health or safety without fear of retaliation or 
reprisal.  Accordingly, the Council declares as its policy to: 
 
 (1)  Enhance the rights of District employees to challenge the actions 
or failures of their agencies and to express their views without fear of retaliation 
through appropriate channels within the agency, complete and frank responses to 
Council inquiries, free access to law enforcement officials, oversight agencies of 
both the executive and legislative branches of government, and appropriate 
communication with the public;  
 . . . .  
 (5)  Ensure that rights of employees to expose corruption, dishonesty, 
incompetence, or administrative failure are protected;  

. . . . 
(7)  Protect employees from reprisal or retaliation for the performance 

of their duties. 
 

D.C. Code Ann. § 1-615.51 (2001 ed.). 

 The U.S. Supreme Court, in addressing First Amendment claims brought by state and 
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local government employees – claims that are similar in scope and remedies to those brought 

under the D.C. Whistleblower Protection Act – has repeatedly recognized the significant public 

interest in allowing these employees to speak out on matters of public concern.  See Garcetti v. 

Ceballos, 547 U.S. 410, 419 (2006) (“The Court has acknowledged the importance of promoting 

the public’s interest in receiving the well-informed views of government employees engaging in 

civic discussion.”); San Diego v. Roe, 543 U.S. 77, 82 (2004) (per curiam) (“[P]ublic employees 

are often the members of the community who are likely to have informed opinions as to the 

operations of their public employers, operations which are of substantial concern to the public.  

Were they not able to speak on these matters, the community would be deprived of informed 

opinions on important public issues.”); Waters v. Churchill, 511 U.S. 661, 674 (1994) (plurality 

op.) (“Government employees are often in the best position to know what ails the agencies for 

which they work; public debate may gain much from their informed opinions.”); Pickering v. 

Board of Ed. of Township High Sch. Dist. 205, 391 U.S. 563, 572 (1968) (“Teachers are, as a 

class, the members of a community most likely to have informed and definite opinions as to how 

funds allotted to the operation of the schools should be spent.  Accordingly, it is essential that 

they be able to speak out freely on such questions without fear of retaliatory dismissal.”). 

 The U.S. Court of Appeals for the Federal Circuit – which has jurisdiction over claims 

brought by federal employees under the federal Whistleblower Protection Act – has similarly 

recognized the strong public interest in protecting government employees who disclose 

government misconduct: 

The policy goal behind the WPA was to encourage government personnel to 
blow the whistle on wasteful, corrupt or illegal government practices without 
fearing retaliatory action by their supervisors or those harmed by the 
disclosures. . . . So long as a protected disclosure is a contributing factor to the 
contested personnel action, and the agency cannot prove its affirmative defense, 
no harm can come to the whistleblower.  We thus view the WPA as a good-
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government statute.  As long as employees fear being subjected to adverse 
actions for having disclosed improper governmental practices, an obvious 
disincentive exists to discourage such disclosures.  A principal office of the 
WPA is to eliminate that disincentive and freely encourage employees to 
disclose that which is wrong with our government.  How a protected disclosure 
is made, or by whom, matters not to the achievement of the WPA’s goal.  The 
elements of misgovernment must be disclosed before they can be cured in 
satisfaction of the WPA’s raison d’etre. 

 
Marano v. Department of Justice, 2 F.3d 1137, 1142 (Fed. Cir. 1993) (emphasis added).  

 The D.C. Whistleblower Protection Act, in order to effectuate its statutory purpose of 

serving the public interest, proscribes the government from taking an adverse employment action 

against a District employee for making a “protected disclosure . . . that the employee reasonably 

believes evidences” any of the following five categories of government misconduct:  

(A)   Gross mismanagement;  
 
(B)  Gross misuse or waste of public resources or funds; 
 
(C) Abuse of authority in connection with the administration of a public 
program or the execution of a public contract; 
 
(D) A violation of a federal, state, or local law, rule, or regulation, or of a term 
of a contract between the District government and a District government 
contractor which is not of a merely technical or minimal nature; or 
 
(E) A substantial and specific danger to the public health and safety. 
 

D.C. Code Ann. § 1-615.52(a)(6)(A)-(E) (2001 ed.).   

Hence, a private cause of action was established in order to protect District employees 

who were retaliated against for having made a protected disclosure, so that the underlying 

statutory purpose of the D.C. Whistleblower Protection Act is properly satisfied.  See D.C. Code 

Ann. § 1-615.54 (2001 ed. & Supp. 2010).   

The plaintiffs in the four cases for which MWELA is submitting an amicus brief, and yet 

other current and former District employees who are represented by other members of MWELA, 
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have all brought statutory claims under this provision to enforce their statutory right to be free of 

retaliation for having made protected disclosures about government misconduct.  

B. Rights and Obligations under the D.C. Whistleblower Protection Act. 

Critically, the D.C. Whistleblower Protection Act not only creates rights that protect 

District employees, but also expressly imposes obligations on District employees, including 

supervisors, to report government misconduct.  These rights and obligations work in tandem in 

order to effectuate the statutory purpose of protecting both employees and the general public. 

District employees have the following rights under the D.C. Whistleblower Protection 

Act, subject to certain limitations not applicable here:   

(1)  The right to freely express their opinions on all public issues, including 
those related to the duties they are assigned to perform . . . 
 
(2)  The right to disclose information unlawfully suppressed, information 
concerning illegal or unethical conduct which threatens or which is likely to 
threaten public health or safety or which involves the unlawful appropriation or 
use of public funds, and information which would tend to impeach the testimony 
of employees of the District government before committees of the Council or the 
responses of employees to inquiries from members of the Council concerning the 
implementation of programs, information which would involve expenditure of 
public funds, and the protection of the constitutional rights of citizens and the 
rights of government employees under this chapter and under any other laws, 
rules, or regulations for the protection of the rights of employees . . . 
 
(3)  The right to communicate freely and openly with members of the Council 
and to respond fully and with candor to inquiries from committees of the Council, 
and from members of the Council . . . .  

 
D.C. Code Ann. § 1-615.58(1)-(3) (2001 ed.).  

Conversely, the D.C. Whistleblower Protection Act expressly provides that all District 

employees, including supervisors, have the mandatory obligation to report and disclose any of 

the five categories of government misconduct identified in Section 1-615.52(a)(6): 

(7)  Each employee of the District government shall make all protected 
disclosures concerning any violation of law, rule, or regulation, contract, misuse 
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of government resources or other disclosure enumerated in § 1-615.52(a)(6), as 
soon as the employee becomes aware of the violation or misuse of resources; 
 
(8)  Each supervisor employed by the District government shall make all 
protected disclosures involving any violation of law, rule, regulation or contract 
pursuant to § 1-615.52(a)(6)(D) as soon as the supervisor becomes aware of the 
violation; 
 
(9)  The failure of a supervisor to make protected disclosures pursuant to         
§ 1-615.52(a)(6)(D) shall be a basis for disciplinary action including dismissal.  
 

D.C. Code Ann. § 1-615.58(7)-(9) (2001 ed.).   

 Taken together, these statutory rights and obligations are designed to ensure that the 

strong public interest in uncovering and addressing government misconduct will be met by 

protecting the rights of District employees to make these disclosures, so that the government and 

the public as a whole can take appropriate actions to stop ongoing misconduct and to remediate 

the consequences of past misconduct.  

II. The District of Columbia Whistleblower Protection Amendment Act of 2009 
Was Specifically Enacted to Address Procedural Barriers to Relief.  

 
In 2009, just over one decade after the D.C. Whistleblower Protection Act was enacted, 

the D.C. Council realized that this statute required amending in order to address:  (1) the fact that 

some government misconduct was not being disclosed at all because some employees still feared 

retaliation, and (2) that certain procedural barriers were improperly and needlessly preventing 

District employees from bringing statutory whistleblower claims.  See Council of the District of 

Columbia, Committee on Government Operations and the Environment, Report:  Bill 18-233, 

The Whistleblower Protection Amendment Act of 2009 (Nov. 19, 2009) (“2009 Report”) 

(excerpts attached and incorporated hereto as Exhibit 1).1  

Hence, to address these concerns about procedural barriers, the D.C. Council enacted 

                                                 
1 This Report is online at:  http://www.dccouncil.washington.dc.us/images/00001/20100409103032.pdf 

(viewed Dec. 3, 2010).   
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several procedural amendments to the D.C. Whistleblower Protection Act of 1998 – amendments 

that took effect on March 11, 2010.  See Whistleblower Protection Amendment Act of 2009, 

D.C. Act 18-265, D.C. Law 18-117, 57 D.C. Register 896 (Jan. 22, 2010) (codified at D.C. Code 

§ 1-615.52 et seq.) (attached and incorporated hereto as Exhibit 2).2  

The 2009 legislation specifically “seeks to . . . address procedural barriers to relief for 

whistleblowers.”  See 2009 Report (Ex. 1), at 4.  One of the four “procedural barriers to 

recovery,” id. at 6-7, was the procedural requirement in Section 1-615.54(a) that:  “A civil action 

brought pursuant to this section shall comply with the notice requirements of § 12-309,” which 

provides that “an action may not be maintained against the District of Columbia for unliquidated 

damages . . . unless, within six months after the injury or damage was sustained, the claimant . . . 

has given notice in writing . . . of the approximate time, place, cause, and circumstances of the 

injury or damage.”  See D.C. Code Ann. § 12-309 (2001 ed.).   

The D.C. Council’s first procedural change was to enlarge the statute of limitations under 

the D.C. Whistleblower Protection Act to either three years after a violation, or one year after the 

employee learned that a personnel action was motivated by the employee’s protected disclosures 

(whichever comes first).  See D.C. Code Ann. § 1-615.54(a)(2) (Supp. 2010); Ex. 2, at 897.   

The D.C. Council then specifically recognized that a second procedural change needed to 

be made in order to effectuate the statutory purpose of the D.C. Whistleblower Protection Act: 

In most instances, the § 12-309 requirement is functionally equivalent to a        
6-month statute of limitations.  Therefore, the proposed legislation also explicitly 
waives the notice provision, such that § 12-309 does not preempt claims against 
the District.  
 

See 2009 Report (Ex. 1), at 7.   

                                                 
2 This statute took effect on March 11, 2010, following the Congressional review period.  See Council of 

the District of Columbia, “Notice:  D.C. Law 18-117, Whistleblower Protection Amendment Act of 2009,” 57 D.C. 
Register 3150 (Apr. 16, 2010).  The legislation had twelve co-sponsors, was unanimously approved by all thirteen 
members on December 15, 2009, and was signed by the Mayor on January 11, 2010. 
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Thus, in addition to enlarging the statute of limitations, the D.C. Council expressly 

amended Section 1-615.54 to provide that:  “Section 12-309 shall not apply to any civil action 

brought under this section.”  See D.C. Code Ann. § 1-615.54(a)(3) (Supp. 2010); Ex. 2, at 897. 

As a result of this procedural amendment, the notice of claim requirement under Section 

12-309 does not apply to claims brought under the D.C. Whistleblower Protection Act.  

III. The 2009 Amendment to the Notice of Claim Requirement Is Procedural and 
Should be Applied Retroactively to Claims Arising Prior to 2009. 

 
A. Procedural Statutes are Generally Presumed to be Retroactive. 

It is settled law that amendments to statutory provisions that are procedural are generally 

presumed to apply retroactively to cases or claims that were pending as of the date of the 

statutory enactment or amendment, without requiring a legislative directive.  See Landgraf v. 

USI Film Products, 511 U.S. 244, 273 (1994) (“Even absent specific legislative authorization, 

application of new statutes passed after the events in suit is unquestionably proper in many 

situations.”); id. at 275 (“Changes in procedural rules may often be applied in suits arising before 

their enactment without raising concerns about retroactivity. . . . [given] the diminished reliance 

interests in matters of procedure.”); Bradley v. School Bd. of Richmond, 416 U.S. 696, 711 

(1974) (“We anchor our holding in this case on the principle that a court is to apply the law in 

effect at the time it renders its decision, unless doing so would result in manifest injustice or 

there is statutory direction or legislative history to the contrary.”) (procedural amendment 

properly applied retroactively); id. at 715 (“even where the intervening law does not explicitly 

recite that it is to be applied to pending cases, it is to be given recognition and effect”). 

The D.C. Circuit and this Court, even before Landgraf, similarly recognized the 

fundamental distinction between procedural and substantive amendments, with the former 

properly applied retroactively.  Moore v. Agency for Int’l Dev., 994 F.2d 874, 879 (D.C. Cir. 
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1993) (holding that “a procedural rule” that “does not alter substantive law” is to be applied 

retroactively); Federal Broadcasting System v. FCC, 239 F.2d 941, 944 (D.C. Cir. 1956) (“If the 

amendment is either procedural or remedial in character the settled rule permits its retroactive 

application.”); Lee v. Reno, 15 F. Supp. 2d 26, 44 (D.D.C. 1998) (“In other situations, involving, 

for example, statutes that affect prospective relief, change procedural rules, or confer or oust 

jurisdiction, retroactive application is proper.”) (citing Landgraf, 511 U.S. at 273-75).  

The D.C. Court of Appeals, in addressing claims arising under District law, has similarly 

held that procedural changes are to be applied retroactively.  Lacek v. Washington Hosp. Center 

Corp., 978 A.2d 1194, 1197 (D.C. 2009) (“laws which provide for changes in procedure may 

properly be applied to conduct which predated their enactment”) (quoting Duvall v. United 

States, 676 A.2d 448, 450 (D.C. 1996)); Montgomery v. District of Columbia, 598 A.2d 162, 166 

(D.C. 1991) (“Unless a contrary legislative intent appears, changes in statute law which pertain 

only to procedure are generally held to apply to pending cases.  This is true although the 

transaction which precipitated the dispute took place prior to the enactment of the statute.”).   

The commentators and the model rules are in accord.  See, e.g., Singer & Singer, Statutes 

and Statutory Construction [Sutherland], § 41.4, at 429 (7th ed. 2009) (“Retroactive application 

is particularly appropriate where a procedural rule is changed after a suit arises, because rules of 

procedure regulate secondary rather than primary conduct.”); id. at 434-35 (“Courts presume that 

procedural statutes apply retroactively.”); Uniform Statute and Rule Construction Act, § 16 

(1995) (“procedural provisions” “affect a pending action or proceeding or a right accrued before 

the amendment or repeal takes effect”); Model Statutory Construction Act, § 14 cmt. (1965) (“If 

a procedural statute is amended, the rule is that the amendment applies to pending proceedings as 

well as those instituted after the amendment.”). 
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 Critically, it is not necessary for the legislature to specify expressly that a procedural 

change in the law is to be applied retroactively in order for retroactivity to occur.  Bradley, 416 

U.S. at 715 (“Accordingly, we must reject the contention that a change in the law is to be given 

effect in a pending case only where that is the clear and stated intention of the legislature.”).   

 Hence, the Supreme Court has carefully differentiated between substantive changes in the 

law – for which retroactivity is disfavored, Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 

208 (1988), and procedural changes in the law – for which retroactivity is favored.  Landgraf, 

511 U.S. at 264; Bradley, 416 U.S. at 711.  The D.C. Circuit has similarly recognized this 

important dichotomy:  “The Bowen presumption must apply in the case of changes in substantive 

law. . . . The Bradley presumption of applicability of law as of the time of decision must pertain 

to ‘remedial provisions – not substantive obligations or rights under a statute.’”  Moore, 994 F.2d 

at 878 (quoting Gersman v. Group Health Ass’n, 975 F.2d 886, 898-99 (D.C. Cir. 1992)).  

 The rationale for allowing retroactive application of procedural statutes is that these 

“retroactivity provisions often serve entirely benign and legitimate purposes, whether to . . . 

correct mistakes . . . or simply to give comprehensive effect to a new law Congress considers 

salutary.”  Landgraf, 511 U.S. at 267-68.   

Where, as here, a statutory amendment is designed to serve a public purpose, then 

applying it retroactively benefits not only the plaintiff, but also the public at large.  Bradley, 416 

U.S. at 718 (“In this litigation, the plaintiffs may be recognized as having rendered substantial 

service both to the Board itself, by bringing it into compliance with its constitutional mandate, 

and to the community at large by securing for it the benefits assumed to flow from a 

nondiscriminatory educational system.”).  Here, too, MWELA submits that the D.C. 

Whistleblower Protection Act is designed to ensure that the District government complies with 
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its statutory obligations to prevent government misconduct and to deter retaliation against 

District employees who make protected disclosures about waste and abuse, so that procedural 

changes to that law similarly serve these important governmental and public interests. 

B. An Amendment to a Notice of Claim Provision Is Procedural.  

It is also settled law, both in the District of Columbia and elsewhere, that a notice of 

claim statute is a procedural provision, not a substantive provision, so that an amendment to a 

notice of claim requirement is a procedural change in the law that can be applied retroactively.  

The D.C. Court of Appeals addressed the recently enacted notice of claim statute applicable to 

medical malpractice claims, see D.C. Code Ann. § 16-2801 et seq. (Supp. 2010), which requires 

that a patient provide the potential defendant with ninety days’ notice before filing a complaint.  

In Lacek, the D.C. Court of Appeals held that this notice of claim statute was a procedural 

requirement that could properly be applied retroactively to injuries arising prior to the date of its 

enactment.  Lacek, 978 A.2d at 1198.  The rationale is that the “legislative history of the Act 

leaves little doubt that the 90-day pre-filing notice requirement was intended as remedial, 

procedural legislation,” id. so that it could be applied retroactively, “even in the absence of a 

clear articulation of the Council’s intent about whether to apply the notice provision to causes of 

action that accrued before the Act’s effective date.”  Id.   

Under Lacek, any subsequent amendment to the medical malpractice notice of claim 

requirement, including a repeal of that requirement, would similarly be a “procedural” change 

that could properly be applied retroactively.  

The D.C. Court of Appeals’ holding in Lacek – that statutory amendments involving 

notice of claim requirements are procedural changes that can be applied retroactively – is 

consistent with the holdings of appellate courts in other jurisdictions.  The Supreme Court of 
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Virginia held that the legislative repeal of a notice of claim requirement applied retroactively:   

We hold that . . . [the notice of claim requirement], as well as the repeal provision, 
are procedural in nature, since they control only the method of obtaining redress 
or enforcement of rights and do not involve the creation of duties, rights, and 
obligations. . . .  
 
Because . . . [the notice of claim requirement] prescribed only the procedural 
aspects of a remedy, they could, at the will of the legislature, be amended or 
repealed, as long as reasonable opportunity and time were provided to preserve 
substantive rights.  Further, since these former . . . [notice of claim] statutes were 
procedural, rather than substantive, in nature, neither plaintiff acquired any vested 
right in these statutes at the time their causes of action accrued. 
 

Harris v. DiMattina, 250 Va. 306, 312, 462 S.E.2d 338, 340 (Va. 1995) (citations omitted); 

accord Michaud v. Northern Maine Med. Ctr., 436 A.2d 398, 400 (Me. 1981) (“We agree . . . 

that the notice provision . . . being procedural in nature, must be complied with in the 

commencement of any malpractice action after its effective date.”).  

Similarly, although not addressing the retroactivity issue, the Supreme Court of 

Washington has held that notice of claim requirements are procedural, not substantive.  See 

Waples v. Yi, 169 Wash. 2d 152, 161, 234 P.3d 187, 191 (Wash. 2010) (holding that notice of 

claim statute “does not address the primary rights of either party and deals only with the 

procedures to effectuate those rights [and] therefore [it] involves procedural law.”); Daggs v. 

Seattle, 110 Wash. 2d 49, 53, 750 P.2d 626 (Wash. 1988) (municipal claims-filing ordinances are 

“procedural burdens” upon parties suing the government).  

Thus, MWELA submits that the D.C. Court of Appeals, and the appellate courts in other 

jurisdictions, have held that notice of claim provisions are procedural, not substantive, so that 

amendments to these provisions, including repeals, can properly be applied retroactively.  
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C. The Repeal of the Notice of Claim Requirement in the D.C. 
Whistleblower Protection Act of 1998 Is Procedural.  

 
MWELA joins the plaintiffs in the four actions pending in this Court in discussing the 

significance of two recent decisions of the D.C. Superior Court.  These decisions both held, 

based on the foregoing Supreme Court and District of Columbia precedent, that the 2010 

amendment to the D.C. Whistleblower Protection Act, which repealed the requirement that 

District employees comply with Section 12-309 before bringing a whistleblower retaliation 

claim, was a procedural amendment that could be applied retroactively to claims arising before 

March 2010.  See Cusick v. District of Columbia, No. 2008 CA 6915 B (D.C. Super. Ct. Aug. 

17, 2010) (Braman, J.); Davis v. District of Columbia, No. 2005 CA 8772 B (D.C. Super. Ct. 

Nov. 23, 2010) (Edelman, J.) (attached and incorporated hereto as Exhibits 3-4). 

 In Cusick, Senior Judge Braman cited the 2009 D.C. Council Report (Ex. 1 hereto), 

which identified the notice of claim requirement as among the “procedural barriers to recovery.”  

See Cusick, Tr. at 24 (Ex. 3).  The Court then discussed the import of the D.C. Court of Appeals 

decision in Montgomery, 598 A.2d 162, to support the proposition that “Unless a contrary 

legislative intent appears, changes in statute law which pertain only to procedure are generally 

held to apply to pending cases,” even though “the transaction which precipitated the dispute took 

place prior to the enactment of the statute.”  See Cusick, Tr. at 25 (Ex. 3).  The Court also cited 

the aforementioned Model Statutory Construction Act for its comment that “if a procedural 

statute is amended the rule is that the amendment applies to pending proceedings as well as to 

those instituted after the amendment.”  Id. at 28-29.  The Court thus held that the 2010 

amendment applied retroactively, and that under the aforementioned precedent, “all of these 

authorities constrain the Court to apply the amendment [retroactively] notwithstanding that this 

case was pending before the amendment.”  Id. at 36. 
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Similarly, Judge Edelman reached the same result in another case brought under the D.C. 

Whistleblower Protection Act.  The Court recognized the dichotomy between procedural changes 

and substantive changes, for which the presumption against retroactivity only applies to 

substantive changes.  See Davis, 138 Daily Wash. L. Reporter 2497, 2499 (Ex. 4).  The Court 

recognized that “applications of new procedural rules are generally not considered impermissible 

retroactive applications of the law,” and apply “not just to subsequently-filed lawsuits based on 

conduct that predated their enactment, but to cases pending at the time the new rules take effect.”  

Id. at 2499 (citing Landgraf, Lacek, and Montgomery).  Based upon this precedent, the Court 

held “that the 2009 amendment that abolished the notice of claim requirement for DCWPA cases 

must be applied in this case.”  Id. at 2500.  The Court noted that the same result had recently 

obtained in Cusick.  Id. at 2501 n.6.  The Court also recognized that the U.S. District Court, in 

Payne v. District of Columbia (D.D.C. Sept. 29, 2010), had “reached a contrary conclusion,” but 

it “reached those conclusions without considering the distinction between retroactive application 

of substantive and procedural laws, the legislative history of the DCWPA amendments, or the 

District of Columbia case law cited above.”  Id.  In fact, the court in Payne only addressed the 

retroactivity issue with respect to a different amendment, which provided for individual liability, 

and did not address the retroactivity issue with respect to the notice of claim requirement.  

Hence, the Davis Court concluded that “the 2009 amendment abolishing the D.C. Code § 12-309 

notice requirement should apply to this case, and the purported lateness of Plaintiff’s notice of 

claim does not provide a basis for summary judgment on the DCWPA claim.”  Id. at 2500.  

 MWELA respectfully submits that Judges Braman and Edelman both reached the correct 

result.  Based on clear U.S. Supreme Court and D.C. Court of Appeals precedent, the notice of 

claim requirement in the D.C. Whistleblower Protection Act of 1998 was a procedural 
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requirement, so that the March 2010 repeal of that requirement was a procedural change that 

should be applied retroactively to claims pending as of March 2010, including the four cases for 

which this amicus brief is being submitted.  

D. The Statutory Purposes of Section 12-309 Will Not Be Affected by the 
Retroactive Application of the Procedural Amendment to the Notice 
of Claim Requirement of the D.C. Whistleblower Protection Act.  

 
Amicus MWELA respectfully submits that the statutory purpose of Section 12-309 will 

not be affected by any retroactive application of the procedural amendments to the D.C. 

Whistleblower Protection Act, i.e., the repeal of the requirement that a District employee had to 

submit a notice of claim in order to bring a civil action to enforce her rights to be free of 

retaliation for having made protected disclosures about government misconduct.  

Amicus MWELA recognizes that the D.C. Court of Appeals, as well as this court, have 

stated that the purpose of Section 12-309 is to allow the government the opportunity to conduct a 

prompt investigation of potential claims, in order to conserve taxpayer resources.  See, e.g., 

Barnhardt v. District of Columbia, __ A.3d __, 2010 WL 4642056, at *3 (D.C. Nov. 18, 2010) 

(“The rationale underlying the Section 309 notice requirement is (1) to protect the District 

against unreasonable claims and (2) to give reasonable notice to the District of Columbia so that 

the facts may be ascertained and, if possible, deserving claims adjusted and meritless claims 

resisted.”) (quoting District of Columbia v. Dunmore, 662 A.2d 1356, 1359 (D.C. 1995)); 

Pinkney v. District of Columbia, 439 F. Supp. 519, 525 (D.D.C. 1977) (Section 12-309 is 

intended to result in “savings to the taxpayer” and “conserving taxpayer resources”).   

At the same time, the D.C. Court of Appeals has recently cautioned that Section 12-309’s 

“purpose is not to nakedly extinguish as many claims against the District as possible.”  

Barnhardt, 2010 WL 4642056, at *6.  
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MWELA respectfully submits that there are several reasons why the amendment to the 

D.C. Whistleblower Protection Act, which repealed the Section 12-309 notice of claim 

requirement, will not adversely affect the purposes of Section 12-309, as set forth below. 

1. Section 12-309 Does Not Apply to Comparable Federal Retaliation Claims. 

Many District employees with statutory claims under the D.C. Whistleblower Protection 

Act may also have federal statutory claims under 42 U.S.C. § 1983, for violation of their rights 

under the First Amendment, or under 31 U.S.C. § 3730(h), for retaliation in violation of the False 

Claims Act – claims that arise from the same conduct that forms the basis for their D.C. 

Whistleblower Protection Act claims.  The pleading requirements, burdens of proof, evidentiary 

standards, and remedies for these federal statutory claims are comparable to those available 

under the D.C. Whistleblower Protection Act.  (Indeed, in the four cases for which MWELA is 

submitting this amicus brief, First Amendment claims were brought in Payne, Williams, and 

Winder, and a False Claims Act retaliation claim was brought in Sharma.)   

Yet, District employees are not required to submit a notice of claim under Section 12-309 

when bringing these federal claims.  See Brown v. United States, 742 F.2d 1498 (D.C. Cir. 1984) 

(en banc).  The D.C. Circuit explained that a notice of claim requirement was not comparable to 

a statute of limitations that could be imported into a federal cause of action that did not have its 

own statute of limitations.  Id. at 1506.  Thus, the D.C. Circuit concluded that “nothing in federal 

borrowing doctrine leads us to believe that state law can precondition the accrual of federal 

rights of action,” id. at 1508, so that “noncompliance” with Section 12-309 “cannot bar 

[appellant’s] federal claims.”  Id. at 1509-10.   

Here, the ostensible purposes of Section 12-309 – to allow the District an opportunity to 

investigate a claim within six months of its occurrence and to conserve taxpayer resources – will 

Case 1:10-cv-01033-GK   Document 12-2    Filed 12/06/10   Page 21 of 62



 17

not be affected by the amendment to the D.C. Whistleblower Protection Act, since many 

employees with claims under that statute will also have comparable claims under the federal 

statutes that proscribe retaliation against employees who made protected disclosures about 

government misconduct.  Indeed, those employees could, if they so chose, bring only claims 

under the federal statutes, and not under the D.C. statute.  Yet, under Brown, those employees 

are not required to provide any notice under Section 12-309 of their federal claims, and can 

instead go to court without having done so.  Where, as here, a plaintiff can avail herself of 

multiple statutory schemes to recover for the same conduct, then a notice of claim requirement as 

to only one of those statutory schemes serves little or no useful purpose.   

2. The Amendments Will Conserve Taxpayer Resources.  

Amicus MWELA further submits that the Whistleblower Protection Amendment Act of 

2009 will not adversely affect the purposes of “savings to the taxpayer” or “conserving taxpayer 

resources” of Section 12-309.  In fact, the amendments should actually work to increase taxpayer 

savings, as expressly recognized by both the D.C. Council and the D.C. Chief Financial Officer.  

The D.C. Council, in proposing this legislation, stated that: 

There is real value, albeit difficult to quantify, whenever a whistleblower 
identifies potential risks to the District like fraud, waste, and abuse.  
Retaliation deters future whistleblowing, thereby affecting the District’s 
bottom line.  Similarly, visible acts of retaliation by managers and public officials 
reduce morale, contribute to attrition, and diminish the public trust.  Finally, the 
very acts constituting retaliation constitute waste. 
 

See 2009 Report (Ex. 1), at 3 (emphasis added).   

Thus, the “District’s bottom line” is adversely affected by retaliation against 

whistleblowers, including future whistleblowers, so that removing procedural barriers to 

enforcing statutory rights against retaliation can only serve to encourage whistleblowers to come 

forward to disclose misconduct, thereby reducing government waste.  
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 The D.C. Chief Financial Officer, who is required to submit a fiscal impact statement for 

proposed legislation in order to identify the costs of the legislation, submitted a fiscal impact 

statement for the Whistleblower Protection Amendment Act of 2009.  See 2009 Report (Ex. 1), 

at Att. G (N. Gandhi, Chief Financial Officer, “Fiscal Impact Statement – Whistleblower 

Protection Amendment Act of 2009” (Nov. 18, 2009)).3  This statement concluded that the 

“proposed legislation would have no negative impact on the budget and financial plan,” and 

that the incentive provision of this legislation “could reduce fraud and waste and ultimately 

result in savings for the District.”  Id. (emphasis added).   

Thus, the Chief Financial Officer – the person with the greatest knowledge of the 

District’s financial situation – similarly recognized that this legislation could improve the 

District’s financial condition and that it would not adversely affect the budget.  As a result of this 

finding, the D.C. Council concluded that the “Committee on Government Operations and the 

Environment finds that approval of Bill 18-233 will have no fiscal impact,” i.e., it would not 

impose net costs on the District.  See 2009 Report (Ex. 1), at 10 (emphasis added).   

Therefore, amicus MWELA respectfully submits that allowing the amendment to the 

D.C. Whistleblower Protection Act to apply retroactively, so that the Section 12-309 notice 

requirement does not apply to claims brought prior to March 11, 2010, will not impose any 

additional costs on the District.  Instead, by encouraging whistleblowers to come forward and 

make disclosures of government misconduct, including that relating to waste of taxpayer funds, 

these amendments should actually result in a net savings to the taxpayers (even after allowing for 

statutory remedies), as both the D.C. Council and the D.C. Chief Financial Officer recognized.  

                                                 
3 Commencing in 2006, “all permanent bills and resolutions shall be accompanied by a fiscal impact 

statement before final adoption by the Council.”  See D.C. Code Ann. § 1-301.47a(a)(1) (Supp. 2010).  The fiscal 
impact statement “shall include the estimate of the costs which will be incurred by the District” over the next “four 
fiscal years.”  Id. § 1-301.47a(1)(2) (Supp. 2010).  The Chief Financial Officer has the statutory responsibility for 
preparing these fiscal impact statements.  See D.C. Code Ann. § 1-204.24d(25) (Supp. 2010). 
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CONCLUSION 

 For the foregoing reasons, amicus MWELA respectfully submits that this Court should 

find that the repeal of the Section 12-309 notice requirement by the D.C. Whistleblower 

Protection Amendment Act of 2009 was a procedural change that should be applied retroactively 

to claims pending as of March 11, 2010, the effective date of that statutory amendment. 

Respectfully submitted, 
 
      /s/ Alan Kabat 
      Alan R. Kabat, D.C. Bar No. 464258 
      BERNABEI & WACHTEL, PLLC 
      1775 T Street, N.W. 
      Washington, D.C. 20009 
      (202) 745-1942 – Fax (202) 745-2627 
      kabat@bernabeipllc.com 
 

Counsel for Amicus Curiae Metropolitan 
Washington Employment Lawyers Association 

 
DATED:  December 6, 2010 
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Exhibit 1 
 
 
 

Council of the District of Columbia, 
Committee on Government Operations and the Environment, 

Report:  Bill 18-233, The Whistleblower Protection Amendment Act of 2009 
(Nov. 19, 2009) (“2009 Report”) (excerpts) 
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Exhibit 2 
 
 
 

Whistleblower Protection Amendment Act of 2009, 
D.C. Act 18-265, D.C. Law 18-117, 57 D.C. Register 896 (Jan. 22, 2010) 

(codified at D.C. Code § 1-615.52 et seq.) 
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HIGHLIGHTS

D.C. Council Issues Act 18-270, "Retirement Incentive 
Temporary Amendment Act of 2009"

D.C. Council Schedules a Public Hearing on Bill 8-622 
"Legalization of Marijuana for Medical Treatment Initiative 
Amendment Act of 2010"

State Superintendent of Education Revises Schedule of 
Parent Fees for the District of Columbia Government 
Subsidized Child Care Services

State Superintendent of Education Proposes Rules that 
Address Qualifications of Montessori School Directors and
Teachers

Child and Family Services Agency Proposes Rules that 
Require An Independent Living Program to Employ at least 
one (1) Social Worker for Every Twenty (20) Residents
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Exhibit 3 
 
 
 

Cusick v. District of Columbia, 
No. 2008 CA 6915 B (D.C. Super. Ct. Aug. 17, 2010) (Braman, J.) 

(excerpts) 
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            1              SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
 
            2                            CIVIL DIVISION 
 
            3     -----------------------------: 
                   THERESA CUSICK,             : 
            4                                  : 
                                Plaintiff      :  Civil Action No. 
            5                                  : 
                           v.                  :  2008-CA-6915 
            6                                  : 
                   DISTRICT OF COLUMBIA,       : 
            7                                  : 
                                Defendant.     : 
            8     -----------------------------: 
 
            9                                     Washington, D.C. 
 
           10                                     Tuesday, August 17, 2010 
 
           11              The above-entitled action came on for a Hearing 
                  before the Honorable LEONARD BRAMAN, Senior Judge, Courtroom 
           12     Number 312, commencing at approximately 9:04 a.m. 
 
           13              THIS TRANSCRIPT REPRESENTS THE PRODUCT OF 
                           AN OFFICIAL REPORTER, ENGAGED BY THE COURT, 
           14              WHO HAS PERSONALLY CERTIFIED THAT IT REPRESENTS 
                           HER ORIGINAL NOTES AND RECORDS OF TESTIMONY AND 
           15              PROCEEDINGS OF THE CASE AS RECORDED. 
 
           16                        APPEARANCES: 
 
           17                   On behalf of the Plaintiff: 
 
           18                   RICHARD E. CONDIT, Esquire 
                                KAREN J. GRAY, Esquire 
           19                   Washington, D.C. 
 
           20                   On behalf of the Defendant: 
 
           21                   KERSLYN D. FEATHERSTONE, Esquire 
                                MICHAEL LANZDORF, Esquire 
           22                   Assistant Attorneys General 
                                Washington, D.C. 
           23 
 
           24 
                  MISS LORETTA E. KACZOROWSKI            (202) 879-1058 
           25     Official Court Reporter 
 
 
                                                                           1 

Case 1:10-cv-01033-GK   Document 12-2    Filed 12/06/10   Page 47 of 62



 
 
 
 
            1     positions prior to that.  In fact, she testified that she was 
 
            2     looking for jobs after she was transferred. 
 
            3              THE COURT:  A jury might accept your perception of 
 
            4     the record.  But there's evidence to the temporary.  The jury 
 
            5     might accept literally what Miss Cusick says. 
 
            6              In any event, I understand your position now on 
 
            7     lulling, and I think it's close question. 
 
            8              Miss Featherstone, let me ask you about 12-309, the 
 
            9     statute on notice to the District, notice to the mayor of a 
 
           10     claim within six months of the injury or damage. 
 
           11              And specifically, I want to ask you about the 
 
           12     retroactivity question.  That is whether the amendment to the 
 
           13     code, to the Whistleblower's Act, which stated that under the 
 
           14     act notice need not be given.  You say, on behalf of the 
 
           15     District, that the statute is not to be applied 
 
           16     retroactively.  Is that correct? 
 
           17              MS. FEATHERSTONE:  Yes. 
 
           18              THE COURT:  Now, this statute applies to the statute 
 
           19     of limitations; is that correct? 
 
           20              MS. FEATHERSTONE:  We believe it does, yes. 
 
           21              THE COURT:  And insofar as that's concerned is it 
 
           22     correct then to assume that this statute is procedural in 
 
           23     nature, that it affects the remedy; is that correct? 
 
           24              MS. FEATHERSTONE:  Well, statute of limitations, I 
 
           25     mean 12-309 is not a statute of limitations. 
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            1              THE COURT:  Pardon me? 
 
            2              MS. FEATHERSTONE:  12-309 is not a statute of 
 
            3     limitations, it's a notice argument, and so we don't believe 
 
            4     that the provisions addressing 12-309 are procedural. 
 
            5              THE COURT:  Well, evidently the committee of the 
 
            6     counsel, the committee on Government operations and 
 
            7     environment in its report disagreed with you because at page 
 
            8     six it says -- it refers to, under the heading number three, 
 
            9     and I quote:  Procedural barriers to recovery.  And that 
 
           10     section deals with statutory notice, does it not? 
 
           11              MS. FEATHERSTONE:  I don't have a copy of the 
 
           12     statute in front of me, Your Honor, but -- 
 
           13              THE COURT:  No, this is the account committee 
 
           14     report. 
 
           15              MS. FEATHERSTONE:  I don't have a copy of the 
 
           16     committee requirement. 
 
           17              THE COURT:  I'll pass mine down to you. 
 
           18              MS. FEATHERSTONE:  Thank you, Your Honor. 
 
           19              THE COURT:  It's on page six of the report.  And 
 
           20     that's open to page six.  It refers to procedural barriers, 
 
           21     does it not? 
 
           22              MS. FEATHERSTONE:  Yes, Your Honor.  The statute of 
 
           23     limitations, yes. 
 
           24              THE COURT:  All right, would you pass it back to me? 
 
           25              MS. FEATHERSTONE:  Yes. 
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            1              THE COURT:  So, this statute is procedural. 
 
            2              (Pause). 
 
            3              THE COURT:  Now, the case of Montgomery against the 
 
            4     District of Columbia, which I don't think was cited in any of 
 
            5     the briefs, reported at 598 Atlantic Reporter Second, at 162, 
 
            6     states:  Unless a contrary legislative intent appears changes 
 
            7     in statute law which pertain only to procedure are generally 
 
            8     held to apply to pending cases, unquote.  Citing Singer on 
 
            9     Sutherland statutory construction. 
 
           10              And it continues:  This is true, although the 
 
           11     transaction which precipitated the dispute took place prior 
 
           12     to the enactment of the statute, unquote. 
 
           13              And it cites a number of cases so holding, and one 
 
           14     of them, which was decided by Chief Judge Andrews of the New 
 
           15     York Court of Appeals, in Lazaret against Metropolitan Rail 
 
           16     -- Railway Company, 145 New York 581, and 40 Northeast 240 at 
 
           17     page 241 states:  By the general rule of law the procedure in 
 
           18     an action is governed by the law regulating it at the time 
 
           19     any question of procedure arises. 
 
           20              This must be the correct rule unless procedure is to 
 
           21     be involved in chaos, unquote. 
 
           22              So, isn't it clear that the statute being involved 
 
           23     in a matter of procedure is to be construed to apply to 
 
           24     whatever case is pending, even though it may be retroactive? 
 
           25              MS. FEATHERSTONE:  No, Your Honor, we don't agree 
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            1     that the statute is retroactive.  The procedural argument 
 
            2     that I just read was regarding statute of limitations 
 
            3     argument.  The 12-309 is not a statute of limitations, it is 
 
            4     a notice requirement, um, that puts the District on notice of 
 
            5     claims. 
 
            6              And the Court states that it would include cases 
 
            7     that are pending.  Well, then it would lead to believe what 
 
            8     does that mean, cases where you have been injured, and you 
 
            9     have yet to file notice?  Or cases where court cases have 
 
           10     been filed and are pending before a court? 
 
           11              The city council was silent as to what should 
 
           12     constitute a pending case.  If the Court analogizes this with 
 
           13     the Lilly Ledbetter Act that just passed it specifically put 
 
           14     a retroactivity clause to state that any claims that were two 
 
           15     years prior to the enactment would be considered timely under 
 
           16     that statute.  That allowed for claims that would have 
 
           17     otherwise been time barred to somehow survive under the Lilly 
 
           18     Ledbetter Act. 
 
           19              In this case if the counsel -- because the counsel 
 
           20     was silent on that the statute would be retroactive, meaning 
 
           21     that 12-309 is open, any 12-309 claim could then be filed. 
 
           22     If it's -- since 12-309 no longer exists then as long as 
 
           23     you're within a three-year statute of limitations period then 
 
           24     your claim somehow survives, whereas three years ago would 
 
           25     have been too late.  And it would ensue chaos. 
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            1              THE COURT:  There is the -- the committee report is 
 
            2     clear in my view that the statute is to apply retroactively, 
 
            3     and there's a Supreme Court case which I will cite presently 
 
            4     dealing with the statute of limitations.  In a case much like 
 
            5     ours which the Court applied or sanctioned being applied 
 
            6     retroactively.  But let's get to the committee report first. 
 
            7              It states on page seven:  In most instances the 
 
            8     section 12-309 requirement is functionally equivalent to a 
 
            9     six months statute of limitations. 
 
           10              Therefore, the proposed legislation also explicitly 
 
           11     weighs the notice provision such that 12-309 does not preempt 
 
           12     claims against the District, unquote. 
 
           13              There's a waiver.  The Court -- the committee report 
 
           14     likens the amendment to a waiver of the statute of 
 
           15     limitations.  And there's nothing that says the waiver 
 
           16     doesn't apply to the pending cases.  It says we waive it. 
 
           17              In point of fact this was not an ordinary statute. 
 
           18     This statute repeals 13-09 insofar as the Whistleblower's Act 
 
           19     is concerned.  The Whistleblower's Act contained an 
 
           20     affirmative provision that said that 12-309 applies.  This 
 
           21     statute, the amendment, repeals that statute, and a repealer 
 
           22     is even more definitely retroactive than is a -- a procedural 
 
           23     change, an ordinary procedural change. 
 
           24              This is a repeal of a statute.  Which is, I say, is 
 
           25     classically retroactive, it means it goes into effect right 
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            1     now. 
 
            2              MS. FEATHERSTONE:  Well, Your Honor, that's an 
 
            3     interpretation of the absence of any language specifically 
 
            4     stating that it is retroactive.  The Court is to construe it 
 
            5     in a very strict and narrow way, and in interpreting it to 
 
            6     include any claims within a three-year period that would have 
 
            7     otherwise been barred by 12-309 to state that effective March 
 
            8     11, 2010, when the statute became effective, that it reached 
 
            9     back the three years, because the statute of limitations 
 
           10     changed, it reached back three years for any claims that 
 
           11     anyone could still file, because they don't have to have 
 
           12     12-309. 
 
           13              Claims where -- have not -- where there has been no 
 
           14     complaint filed with the court because they thought their 
 
           15     claim was barred by 12-309 they now have a viable action. 
 
           16              And the amendment -- the amendment is silent on how 
 
           17     the statute would be interpreted, and it gives an effective 
 
           18     date, and no other language regarding pending claims or 
 
           19     otherwise or any time period regarding the 12-309.  It's 
 
           20     silent on that issue. 
 
           21              THE COURT:  Miss Featherstone, the rule that I have 
 
           22     stated and demonstrated from the authorities, is also 
 
           23     supported by the Uniform Law Commissioner's Model Statutory 
 
           24     Construction Act.  This is the model act which has been 
 
           25     enacted by most of the states. 
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            1              And in the comment to Rule 14, to section 14, excuse 
 
            2     me, which provides, and I quote, and this is in support of 
 
            3     your position, quote, a statute is presumed to be prospective 
 
            4     in its operation unless it is expressly made retrospective, 
 
            5     unquote.  That's your position. 
 
            6              MS. FEATHERSTONE:  Yes. 
 
            7              THE COURT:  Correct? 
 
            8              MS. FEATHERSTONE:  Yes, Your Honor. 
 
            9              THE COURT:  There's a comment on it.  Quote, if a 
 
           10     procedural statute is amended the rule is that the amendment 
 
           11     applies to pending proceedings as well as to those instituted 
 
           12     after the amendment, unquote. 
 
           13              What could be clearer than that? 
 
           14              I also want to state -- cite the case of Chase 
 
           15     Securities Corporation against Donaldson, and this is a 
 
           16     Supreme Court case, reported at 325 U.S. 304, in 1945. 
 
           17              This was a change in the statute of limitations, and 
 
           18     this change in the statute of limitations affected the case 
 
           19     that was pending before the Court of Minnesota to make a 
 
           20     change in the statute of limitations. 
 
           21              The statute of limitations, as it existed when the 
 
           22     case was filed, barred the plaintiff's claim.  The statute 
 
           23     was amended during the pendency of the suit by the Minnesota 
 
           24     legislature in which the defendant no longer had the defense 
 
           25     of the statute of limitations. 
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            1              I'm quoting from page 306 of the Supreme Court 
 
            2     opinion.  Quote, while proceedings were pending in the lower 
 
            3     court the legislature enacted a statute effective July 1, 
 
            4     1941, which amended the Blue Sky Laws in many particulars not 
 
            5     pertinent here. 
 
            6              The section in question added a specific statute of 
 
            7     limitations applicable to actions based on violations of the 
 
            8     Blue Sky Law, and the Court goes on to explain that, as I 
 
            9     said, the defense was no longer applicable, and the Court on 
 
           10     page -- please bear with me -- the Court on page 316 said: 
 
           11     Certainly it cannot be said that lifting the bar of a statute 
 
           12     of limitations so as to restore a remedy lost through mere 
 
           13     lapse of time is per se an offense against the 14th 
 
           14     amendment, unquote. 
 
           15              So, I don't think that the application of -- of the 
 
           16     repealer of the section 13 -- excuse me, 12-309, would be 
 
           17     considered defective, the Supreme Court has validated that 
 
           18     happening, and I fail to see how it really raises a problem. 
 
           19     The model statute states that procedural changes apply to 
 
           20     pending proceedings.  And it seems to me that we really don't 
 
           21     have a problem in that regard. 
 
           22              Is there anything further that you wish to say on 
 
           23     this -- on this point? 
 
           24              MS. FEATHERSTONE:  No, Your Honor. 
 
           25              THE COURT:  All right, thank you. 
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            1              THE COURT:  I don't know that I've seen that. 
 
            2              MS. FEATHERSTONE:  Well, based on his argument here 
 
            3     in court today he wanted to point to the Court some language 
 
            4     in the statute that said that the act applied to all actions 
 
            5     after 1998, July 13th, 1998.  And we don't believe that that 
 
            6     language, um, in any way creates any retroactive status to 
 
            7     the amendments.  And we want to just oppose that openly in 
 
            8     court, but other than that, Your Honor, we have no further 
 
            9     arguments. 
 
           10              THE COURT:  Thank you. 
 
           11              Based upon the memoranda submitted in support of an 
 
           12     opposition to the motion and the arguments advanced at the 
 
           13     hearing today, and further, upon the entire record the Court 
 
           14     is of the view that the statutory notice provision, section 
 
           15     12-309, was repealed, that not only was it -- was the 
 
           16     amendment a repealer of the previous provision that made the 
 
           17     statutory notice provision applicable to the Whistleblower's 
 
           18     Act but that the law of the District as declared in the 
 
           19     Montgomery case and cases cited in the Montgomery case, based 
 
           20     upon the legislative history of the amendment to the 
 
           21     Whistleblower's Act as stated in the committee report, based 
 
           22     upon the Uniform Law Commissioner's Model Statutory 
 
           23     Construction Act, all of these authorities constrain the 
 
           24     Court to apply the amendment notwithstanding that this case 
 
           25     was pending before the amendment. 
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Davis v. District of Columbia,  
No. 2005 CA 8772 B (D.C. Super. Ct. Nov. 23, 2010) (Edelman, J.) 
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D.C. Superior Court
D.C. HUMAN RIGHTS ACT / D.C. WHISTLEBLOWER ACT
RETROACTIVITY OF AMENDED PROCEDURAL FILING PROVISIONS AND STATUTE OF LIMITATIONS

Précis: The statutory provision of D.C. Code § 12-309 requiring six months’ advance notice to the District of Columbia before 
filing suit does not apply to the D.C. Whistleblowers Act.  That statute was amended, effective March 2010, extending the 
one-year statute of limitations for filing suit from one year to three years. While it is true that where amendments to a statute 
affect claims on the merits there is general presumption against the retroactive application, absent a specific provision in the 
new statute providing for same, that presumption does not apply to procedural changes.  In that instance, the presumption is 
turned inside out and it is presumed that the intent of the legislature is to apply those changes retroactively to suits pending 
at the time of the changes, unless the statute says to the contrary.  This is particularly apt where the amended provision does 
not attach new legal consequences to the events completed before its enactment.

Abstract: By a fortunate ruling on the retroactivity of post-filing 
amended procedural requirements in this local employment 
discrimination case, the Plaintiff was permitted to proceed – 
mostly.  Facts: The Plaintiff in this case had been employed 
by the D.C. Department of Human Services (DHS) in its Office 
of Grants Management. In August 2001, he was reassigned 
to a position within DHS’s Youth Services Administration at its 
juvenile detention facility, located in Oak Hill, Maryland (which 
has since been closed). In November 2004, however, his 
employment at DHS was terminated altogether. Six months 
later, in May 2005, he filed a “notice of claim” letter with DHS, 
alleging that the termination was illegally based on his age, 
race, gender, national origin, or political affiliation and stating 
that he intended to pursue “any and all legal claims” thereunder.  
He filed suit in the instant case sometime later in 2005, based 
on the D.C. Human Rights Act (HRA). About 18 months later, 
in November 2006, he filed a second notice of claim with the 
HRA in which he added contentions that the transfer to Oak Hill 
and his subsequent termination were illegal acts of retaliation 
that violated the D.C. Whistleblower’s Act (WBA).  His motion 
to amend his complaint in this suit to add those counts was 
granted in August 2007. This brought his suit to three claims: 
(1) the original claim for employment termination based on the 
HRA, (2) retaliation under the WBA, and (3) a claim for violation 
of “public policy” embodied in those statutes. In addition to the 
well-known existing requirement that notice must be provided 
to the District of Columbia of intent to sue (within six months 
of the event) pursuant to Section 12-309 of the code, at the 
time of these actions, the WBA’s procedural requirement set a 
limitations period within which to sue (one year from the event 
or knowledge of same). In January 2010, focusing on the WBA 
claims, the Government moved for summary judgment on the 
grounds that these counts were filed outside the statute of 
limitations in effect at the time of their filing. Meanwhile, how-
ever, the WBA was amended in March 2009, effective in March 
2010, extending the one-year limitations period to three years. 

Each side argued for applicability of the limitations period that 
supported its version of the filing requirement, with the Plaintiff 
arguing for retroactivity and the Defendant arguing for the sta-
tus quo ante.  Rulings: The Court ruled on the issues presented 
as follows: (A) Section 12-309. The Court had no difficulty in 
ruling that this basic notice provision did not apply to suits under 
the WBA because that statute explicitly excludes lawsuits under 
that statute, thus obviating a notice requirement altogether. (B) 
Whistleblower Act. The Court’s ruling made two distinct ap-
plications to proceedings under this statute. (1) Substantive 
Claims. The Court acknowledged that, where claims on the 
merits are concerned, there is “general presumption against the 
retroactive application,” absent a specific provision in the new 
statute providing for same. (C) Procedural Matters. Where 
procedural matters are concerned, however, that presumption 
is turned inside out. Where the new law impacts only upon 
procedure, it is presumed that the intent of the legislature is 
to apply them retroactively to suits pending at the time of the 
changes, particularly where, as the Court found here, the new 
provision does not attach “new legal consequences to the 
events completed before 
its enactment.” Thus, un-
less a contrary legislative 
intent appears, “changes 
in statute law which per-
tain only to procedure are 
generally held to apply to 
pending cases,” the Court 
ruled. To do otherwise, 
it reasoned based on 
precedential authority, 
would result in one body 
of cases ongoing under 
one set of procedures 
and another proceeding 
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on new provisions, the result of which, it con-
cluded, “would lead to chaos” on court dockets. 
The Court therefore held that the procedural 
changes in the WBA amendments applied to 
this case. (D) Applicability. The Court then 
applied this ruling to the WPA claims, in terms 
of (a) the notice provision and (b) the limita-
tions provision. (1) Notice. Ruling that “pre-
filing notice statutes are procedural in nature,” 
the Court concluded that “changes in these 
statutes must be applied in lawsuits based on 
conduct that occurred prior to the enactment 
of the changes.” It was clear to the Court that 
the City Council “viewed the elimination of 
the notice claim requirement as a change in 
procedural law,” when it “specifically character-
ized the abolition of the § 12-309 requirement 
as the elimination of a ‘procedural barrier’” in 
WBA cases.  Therefore, the 2009 amendment 
should apply to this case, affording no basis 
for the Defendant’s motion for summary judg-
ment thereon. (2) Limitations Statute. Finding 
that the extended statute of limitations under 
the amendments did “not impinge on vested 
substantive rights” on the merits of the case, 
but only “constitute changes in procedure,” the 
Court held that the new three-year limitations 
period also applied to this case.  The complaint 
here, having been filed within three years of 
eligibility, was thus salvaged it from being 
time-barred. (E) Other Claims. The Court’s 
ruling on the remaining “public policy” claims, 
however, was different. Noting that the alleged 
retaliation in the transfer to Oak Hill had oc-
curred in 2001, three years before the Plaintiff 
was even terminated, the Court ruled that by 
any reasonable measure this claim was out 
of time. Thus, to the extent that any adverse 
actions were predicated on this aspect of the 
complaint, they were dismissed.

DAVIS v. DISTRICT OF COLUMBIA
D.C. Super. Ct. No. 2005 CA 8772 B.  Decided 
Nov. 23, 2010.  (Todd E. Edelman, J.). John F. Karl, 
Jr., Esq. for Plaintiff. Kerslyn D. Featherstone, Esq. 
for Defendant.

to Defendant’s Motion, Defendant’s Reply to 
Plaintiff ’s Partial Opposition, and Plaintiff ’s 
Supplemental Opposition.  In an oral ruling on 
October 29, 2010, the Court denied summary 
judgment as to the bulk of the procedural defenses 
raised in Defendant’s Motion. At the joint request 
of the parties, the Court issues this Memorandum 
Opinion in further explanation of its October 29, 
2010 ruling.   

I. Factual and Procedural Background 
 	 Plaintiff had been employed for a number of 
years as a grants officer at the District of Columbia’s 
Department of Human Services’s (DHS) Office 
of Grants  Management.  In August 2001, he was 
reassigned to a position with the Youth Services 
Administration at the Oak Hill juvenile detention 
facility. DHS terminated Plaintiff by letter dated 
November 5, 2004, and his termination became 
effective November 23, 2004.  
	 On May 2, 2005, Plaintiff sent Defendant a “notice 
of claim” letter, alleging that the termination was as 
a result of his age, race, gender, national origin, or 
political affiliation.  The notice of claim concluded by 
indicating that Plaintiff planned to pursue “any and 
all legal claims that Mr. Davis has as a result of his 
wrongful termination,” including remedies arising 
under the D.C. Human Rights Act (DCHRA), the 
federal Age Discrimination in Employment Act, 
Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
§ 1983, “and any other legal claims that have arisen 
as a result of the matters discussed above.” (Pl.’s 
Compl., Ex. A.) Plaintiff filed a DCHRA claim 
against Defendant on November 7, 2005.  
	 On November 15, 2006, Plaintiff sent a second 
notice of claim to Defendant. In addition to the 
contentions made in the May 2005 notice of claim, 
the November 2006 notice of claim also alleged 
that both the 2001 transfer to the Oak Hill facility 
and the 2005 termination amounted to retaliation 
against Plaintiff for speaking out about unlawful 
practices in the award of grants by DHS, and 
claimed that the actions against him had violated 
the District of Columbia Whistleblowers Protection 
Act (DCWPA). (Pl.’s Reply to Def.’s Opp’n to Pl.’s 
Mot. to Amend the Compl., Ex. A.) 
	 In December 2006, Plaintiff filed a Motion 
to Amend the Complaint with an Amended 
Complaint attached. That motion was granted on 
August 20, 2007. The Amended Complaint includes 
three claims: the original claim of employment 
termination in violation of the DCHRA, a claim 
that the District took numerous adverse actions2 
against Plaintiff in violation of the DCWPA, and a 
claim that Defendant violated public policy.3  

MEMORANDUM OPINION 
	 EDELMAN, Judge: On January 29, 2010, 
Defendant filed a Motion for Summary Judgment 
(hereinafter “Defendant’s Motion”). Defendant’s 
Motion raises both procedural and substantive 
defenses but is ripe only with respect to the 
procedural issues.1 The Court has considered 
Defendant’s Motion, Plaintiff ’s Partial Opposition 
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II. Analysis 
	 To prevail on a motion for summary 
judgment, the moving party must establish, 
based upon the pleadings, discovery, and 
any affidavits or other materials submitted, 
that there is no genuine issue as to any 
material fact and that it is therefore entitled 
to judgment as a matter of law. Grant v. 
May Dep’t Stores Co., 786 A.2d 580, 583 
(D.C. 2001); Super. Ct. Civ. R. 56(c).  
Here, Defendant has based a large portion 
of its Motion for Summary Judgment on 
procedural defenses.  Specifically, Defendant 
argues that it is entitled to judgment as a 
matter of law because the DCWPA claim4 is 
barred by (i) Plaintiff ’s failure to file a timely 
notice of claim containing the whistleblower 
and retaliation allegations, and (ii) Plaintiff ’s 
failure to bring the DCWPA claim within a 
one-year statute of limitations period.    
	 Both of Defendant ’s arguments turn 
on whether the Whistleblower Protection 
Amendment Act of 2009, which went into 
effect in March of 2010, controls the notice of 
claim and statute of limitations requirements 
for this case. The 2009 amendments made 
D.C. Code §12-309 — the statute requiring 
written notice to the District of Columbia 
six months prior to the filing of any action 
for unliquidated damages — inapplicable 
to DCWPA lawsuits. See D.C. Code § 
1-615.54(a)(3). The amendments also 
extended the prior one-year statute of 
limitations for DCWPA claims, allowing 
the filing of such claims up to three years 
after a violation occurs or up to one year 
after the employee becomes aware of the 
violation, whichever occurs first. See D.C. 
Code § 1-615.54(a)(2). While Plaintiff urges 
the Court to apply the 2009 amendments 
to this case, Defendant argues that these 
amendments should not apply because they 
were not in place at the time Plaintiff ’s claims 
arose or at the time he filed this suit.  

A. Retroactive Application of the 
DCWPA Amendment Act 

	 Having considered the arguments of the 
parties, the Court is persuaded that the 
DCWPA amendments should apply in this 
case. Defendant correctly notes that, in the 
absence of a clear manifestation of legislative 
intent, there is a general presumption 
against the retroactive application of new 
laws. Landgraf v. USI Film Prods., 511 U.S. 
244, 265 (1994). The presumption against 

statutory retroactivity is not, however, applied 
as strictly as Defendant’s arguments make 
it appear:  in recognition of the competing 
interpretive principle that a court should 
“apply the law in effect at the time it renders 
its decision,” Bradley v. School Bd. of Richmond, 
416 U.S. 696, 711 (1974), the strength of this 
presumption depends on the nature and scope 
of law being considered. The considerations 
weighing against retroactive application of 
laws apply with much less force when a new 
law impacts only upon procedure. While 
substantive laws create or impair substantive 
rights, procedural laws generally only “relate 
to the modes of procedure or confirm or 
clarify existing rights.” See Edwards v. Lateef, 
558 A.2d 1144, 1146–47 (D.C. 1989); see 
also Moore v. Agency for Int’l Dev., 994 F.2d 
874, 878 (D.C. Cir. 1993). Furthermore, 
while reliance interests generally militate 
against the retroactive application of laws, 
courts have recognized “diminished reliance 
interests in matters of procedure.”  Landgraf, 
511 U.S. at 275.  
	 Because of these differences between 
procedural and substantive laws, applications 
of new procedural rules are generally not 
considered impermissible retroactive 
applications of the law. As the Supreme 
Court has stated, “[a] statute does not operate 
retrospectively merely because it is applied in 
a case arising from conduct antedating the 
statute’s enactment . . . or upsets expectations 
based in prior law. Rather, the court must ask 
whether the new provision attaches new legal 
consequences to events completed before its 
enactment.” Landgraf, 511 U.S. at  269–70 
(internal quotations and citations omitted). 
Under this inquiry, new procedural rules may 
often be applied to lawsuits “arising before 
their enactment without raising concerns 
about retroactivity.” Id. at 275 (internal 
quotations and citations omitted).  See also 
Lacek v. Washington Hospital Center, 978 A.2d 
1194, 1197–98 (D.C. 2009); Edwards, 558 
A.2d at 1146–47 & n. 5.  
	 In addition, the application of new 
procedural laws applies not just to 
subsequently-filed lawsuits based on conduct 
that predated their enactment, but to cases 
pending at the time the new rules take effect. 
“Unless a contrary legislative intent appears, 
changes in statute law which pertain only 
to procedure are generally held to apply to 
pending cases.” Montgomery v. District of 
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Columbia, 598 A.2d 162, 166 (D.C. 1991) 
(internal quotation and citations omitted). 
In Montgomery, the Court of Appeals drew 
on case law providing that “the procedure in 
an action is governed by the law regulating it 
at the time any question of procedure arises”; 
applying different procedure depending on 
the time of the filing of the action would 
lead to “chaos.” Montgomery, 598 A.2d at 
166 (quoting Lazarus v. Metropolitan Ry. 
Co., 40 N.E. 240, 241 (N.Y. 1895) and People 
ex rel. Central New England Ry. Co. v. State 
Tax Comm’n, 26 N.Y.S.2d 425, 426 (N.Y. 
1941)).5  
	 In short, to the extent that the 2009 
amendments made procedural law changes to 
the DCWPA, they must apply to this case.  

B. DCWPA Notice of Claim 
	 The above-cited principles dictate that the 
2009 amendment that abolished the notice 
of claim requirement for DCWPA cases 
must be applied in this case. Pre-filing notice 

statutes are procedural in nature, and changes 
in these statutes must be applied in lawsuits 
based on conduct that occurred prior to the 
enactment of the changes. Lacek, 978 A.2d at 
1198. The legislative history of the DCWPA 
amendments also reveals that the District of 
Columbia Council viewed the elimination 
of the notice of claim requirement as a 
change in procedural law. A report on the 
amendments f rom the D.C. Council’s 
Committee on Government Operations 
and Environment specifically characterized 
the abolition of the §12-309 requirement 
as the elimination of a “procedural barrier.” 
Committee on Government Operations and 
Environment, Report on B. 18-233, at 6. In 
addition, that report contrasted the notice 
of claim amendment to the “substantive” 
amendments elsewhere in the bill. Id. at 7. 
Therefore, the 2009 amendment abolishing 
the D.C. Code §12-309 notice requirement 
should apply to this case, and the purported 

lateness of Plaintiff ’s notice of claim does not 
provide a basis for summary judgment on the 
DCWPA claim.6   

C. DCWPA Statute of Limitations 
 	 The extended statute of limitations in the 
2009 Amendment should also apply to this 
lawsuit. Changes in statutes of limitation 
that do not impinge on vested substantive 
rights also constitute changes in procedural 
law. Olivarius v. Stanley J. Sarnoff Endowment 
for Cardiovascular Science, Inc., 858 A.2d 457, 
463 (D.C. 2004).  See also Trinity Broadcasting 
Corp. v. Leeco Oil Co., 692 P.2d 1364, 1366 
(Okla. 1984) (treating amendment extending 
the statute of limitations for securities 
violations as procedural change which may be 
applied retroactively). As with the elimination 
of the notice of claim requirement, the D.C. 
Council viewed the expansion of the statute of 
limitations as a procedural change, grouping 
it with the parts of the amended Act seeking 
to remove “procedural barriers to recovery” 
and contrasting it with “substantive changes” 
to the law.  Committee on Government 
Operations and Environment, Report on B. 
18-233, at 6.   Therefore, in this case Plaintiff 
can proceed on DCWPA claims filed within 
three years after the violation occurred or 
within one year after Plaintiff first became 
aware of the violation, whichever occurred 
first. D.C. Code § 1-615.54(a)(2).  
	 To the extent that Plaintiff premises 
the DCWPA claim on his termination, 
the Amended Complaint is clearly timely. 
Plaintiff filed this claim within three years 
of his termination and less than one year 
after he first learned (through a September 
2006 response to an interrogatory) that the 
termination violated the DCWPA.  
	 Insofar as the DCWPA claim sounds 
in other adverse actions during Plaintiff ’s 
employment , however, the  s ta tute 
of limitations question becomes more 
complicated. All of these other actions — 
Plaintiff ’s transfer to Oak Hill, failure to 
assign Plaintiff various duties, failure to 
identify him on an organizational chart, 
and so forth — took place in 2001, or at 
least well before Plaintiff ’s termination 
in 2004.  Even assuming the existence a 
“discovery rule” for the tolling of the statute 
of limitations, by Plaintiff ’s own theory, 
he knew of these adverse actions and their 
retaliatory nature as they occurred. In contrast 
to his arguments relating to the termination, 
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Plaintiff claims no new knowledge that those 
pre-termination adverse actions were based 
on retaliation; the only new information 
Plaintiff claims he gained through discovery 
relates to the connection between his ultimate 
termination and Defendant’s purported 
retaliatory motive. Thus, for the non-
termination adverse actions, the statute of 
limitations had run within one year of each 
of those events, i.e., at the very latest, within a 
year of November 2004. The DCWPA claim 
was filed more than a year after November 
2004, so to the extent these adverse actions 
were separate bases for the DCWPA claim, 
they are time-barred.7     
	 Thus, as stated in open court on October 
29, 2010, Defendant’s Motion for Summary 
Judgment has been granted with regard to 
the aspect of Plaintiff ’s DCWPA claim 
based on alleged adverse employment actions 
taken prior to his termination.  The Motion 
has been denied as to all other procedural 
defenses raised by Defendant. Defendant’s 
Motion for Summary Judgment as to the 
substantive defenses has been denied without 
prejudice, pending further discovery and 
additional briefing according to the schedule 
set by the Court.  

FOOTNOTES:

	 1. Pursuant to an oral ruling made on 
October 29, 2010, the Court has permitted 
Plaintiff to conduct a limited amount of 
additional discovery before responding to the 
remaining aspects of Defendant’s Motion. 
	 2. Specifically, the Amended Complaint 
alleges that Defendant retaliated against 
Plaintiff by involuntarily reassigning him to 
Oak Hill; by failing to give him a formal transfer 
to Oak Hill or identify him on the Oak Hill 
organizational chart; by refusing to assign him 
grants management responsibilities at Oak Hill; 
and by terminating him. 
	 3. At the October 29, 2010 hearing, Plaintiff 
clarified that this is a claim for wrongful 
termination in violation of public policy. 
	 4. At the October 29, 2010 hearing, the 
Court denied the instant Motion as to both 
the DCHRA and public policy claims. The 
DCHRA claim was timely filed within the 
one-year statute of limitations period, and a 
D.C. Code §12-309 notice of the DCHRA 
claim was timely sent within six months of 
Plaintiff ’s termination. The public policy claim 

was timely filed within the three-year statute 
of limitations period, and the May 2005 
notice of claim — which focused on Plaintiff ’s 
“wrongful termination” — satisfied the §12-309 
requirement for this claim. 
	 5. In its Reply, Defendant argues that applying 
the 2009 amendments to Plaintiff ’s claim 
would mean that his claim would be treated 
differently from others filed in the same pre-
Amendment time period which have already 
been resolved. (Def.’s Reply 2.) Defendant’s 
argument does not address the numerous cases 
holding that new procedural laws should be 
applied to litigation pending at the time of 
passage. See, e.g., Coto v. Citibank FSB, 912 
A.2d 562, 564–67 (D.C. 2006); Montgomery, 
598 A.2d at 166; Moore, 994 F.2d at 879.   
	 6. The Court notes that Senior Judge Braman 
has reached a similar conclusion in a pending 
case, Cusick v. District of Columbia, No. 2008-
CA-6915 (D.C. Super. Ct.). In an oral ruling 
at a motions hearing, Judge Braman held that 
the 2009 amendment abolishing the §12-309 
notice requirement applied to a DCWPA claim 
that arose in 2007 and was filed in 2008. Judge 
Braman relied largely on Montgomery and the 
cases cited therein, the legislative history of the 
DCWPA amendments, and the Uniform Law 

Cite as  Davis v. D.C.  138 DWLR 2497  (Nov. 
23, 2010)(Edelman, J.)(Sup. Ct. DC) 

Commissioner’s Model Statutory Construction 
Act. (Motions Hr’g Tr. 23:11–29:25 & 35:11–
12, Aug. 17, 2010.)  The Defendant has brought 
to the Court’s attention that a judge of the 
United States District Court for the District 
of Columbia has reached a contrary conclusion, 
holding that the amendments to the DCWPA 
could not be applied retroactively.  See Payne v. 
District of Columbia, No. 08-cv-00163, 2010 
U.S. Dist. LEXIS 103039, at *29–31 (D.D.C. 
September 29, 2010). The opinion in Payne, 
however, reached these conclusions without 
considering the distinction between retroactive 
application of substantive and procedural 
laws, the legislative history of the DCWPA 
amendments, or the District of Columbia case 
law cited above. Id.  
	 7. The Court does not agree with Plaintiff ’s 
argument that, to the extent the DCWPA 
claim is based on these non-termination 
adverse actions, it “relates back” to the original 
Complaint.  This aspect of the DCWPA claim 
involves not only a separate legal theory, but 
entirely distinct facts and events. 
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