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STATEMENT OF INTEREST 

Amici Curiae, the Maryland Employment Lawyers Association (MELA) and the 

Metropolitan Washington Employment Lawyers Association (MWELA) are sister local 

affiliates of the National Employment Lawyers Association, a national organization of 

attorneys, primarily plaintiffs’ counsel, who specialize in employment law.  The joint 

membership of MELA/MWELA comprises over 300 members who represent and protect 

the interests of employees under state and federal law.  The purpose of MELA/MWELA 

is to bring into close association employee advocates and attorneys to promote the 

efficiency of the legal system and fair and equal treatment under the law.  MELA and/or 

MWELA have frequently participated as amicus curiae in cases of interest to their 

members, including the following:  Jordan v. Alternative Res. Corp., 458 F.3d 332, reh’g 

en banc den., 467 F.3d 378 (4th Cir. 2006); Addison v. Lochearn, 411 Md. 251, 983 A.2d 

138 (2009); Newell v. Runnels, 407 Md. 578, 967 A.2d 729 (2009); Hoffeld v. Shepherd 

Elec. Co., Inc., 404 Md. 172, 945 A.2d 1283 (2008); Friolo v. Frankel, 403 Md. 443, 942 

A.2d 1242 (2008); Haas v. Lockheed Martin Corp., 396 Md. 469, 914 A.2d 735 (2007); 

Manor Country Club v. Flaa, 387 Md. 297, 874 A.2d 1020 (2005); and Friolo v. Frankel, 

373 Md. 501, 819 A.2d 354 (2003). 

Members of MELA and MWELA have represented numerous clients seeking to 

enforce federal and state wage laws.  As longtime advocates in employment law, 

MELA/MWELA appreciate this opportunity to offer the Court their wide-ranging 

expertise and unique perspective on the issues presented in this appeal.  MELA/MWELA 

have a significant interest in this case to ensure that Maryland courts construe state wage 

laws to fulfill the legislative intent to protect Maryland employees by encouraging 

competent counsel to represent them in wage cases. 

The Public Justice Center, Inc. (PJC), a non-profit civil rights and poverty law 

organization founded in 1985, has a longstanding commitment to ensuring that persons 

harmed by their employers, in particular low-wage workers, are not denied a judicial 

remedy.  The PJC has submitted or joined in briefs of amicus curiae in recent cases 

involving claims by individuals faced with illegal employment actions.  See, e.g., Jackson 
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v. Estelle’s Place, LLC, No. 10-763 (U.S.) (pending); Perez v. Mountaire Farms, Inc., 

No. 09-1917 (4th Cir.) (pending); Jordan v. Alternative Res. Corp., 467 F.3d 378 (4th 

Cir. 2006); Ocheltree v. Scollon Productions, Inc., 335 F.3d 325 (4th Cir. 2003); Lark v. 

Montgomery Hospice, Inc., 414 Md. 215, 994 A.2d 968 (2010); Friolo v. Frankel, 403 

Md. 443, 942 A.2d 1242 (2008); Haas v. Lockheed Martin Corp., 396 Md. 469 (2007); 

Friolo v. Frankel, 373 Md. 501, 819 A.2d 354 (2003). 

The PJC has an interest in this case because this Court’s interpretations of the 

Maryland Wage Payment and Collection Law, in particular the provisions for treble 

damages and statutory attorneys’ fees, impact low-wage workers disproportionately.  

Because the outcome of this case will have broad implications for the ability of moderate- 

and low-income workers to vindicate their right to be paid their wages earned for their 

work performed, MELA, MWELA, and PJC have a specific interest in the fair resolution 

of the issues presented in this appeal.  We therefore present our views to assist this 

Honorable Court. 
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STATEMENT OF THE CASE 

Amici adopt the Petitioner’s Statement of the Case.  

 

QUESTION PRESENTED 

As a matter of law, does a bona fide dispute exist between employee and employer 

when a jury awards an employer a judgment for monetary damages relating to the 

employee’s wage claim? 

 

STATEMENT OF FACTS 

Amici adopt the Petitioner’s Statement of Facts.  
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ARGUMENT 

I. Overview 

The Maryland Wage Payment and Collection Law (“MWPCL”) provides that an 

employee may sue an employer to recover unpaid wages: 

(a)  In general.- Notwithstanding any remedy available under § 3-507 of 
this subtitle, if an employer fails to pay an employee in accordance with 
§ 3-502 or § 3-505 of this subtitle, after 2 weeks have elapsed from the date 
on which the employer is required to have paid the wages, the employee 
may bring an action against the employer to recover the unpaid wages. 
 
(b) If, in an action under subsection (a) of this section, a court finds that an 
employer withheld the wage of an employee in violation of this subtitle and 
not as a result of a bona fide dispute, the court may award the employee an 
amount not exceeding 3 times the wage, and reasonable counsel fees and 
other costs. 

 
MD. CODE LAB. & EMPL. § 3-507.2 (formerly § 3-507.1).  As often noted, the Legislature 

created this private right of action because the Commissioner of Labor and Industry 

lacked the funding and staff necessary to prosecute these claims.  E.g., Battaglia v. 

Clinical Perfusionists, Inc., 338 Md. 352, 363-64, 658 A.2d 680, 686 (1995).   

This case presents the opportunity for this Court to further refine its construction 

of the term “bona fide dispute”.  Since enactment of the statute, Maryland courts have 

grappled with the meaning and application of the “bona fide dispute” provision, as the 

absence of a bona fide dispute as to the wages owed is the predicate for an award of 

treble damages and statutory attorneys’ fees.1  In the leading case, Admiral Mortgage, 

this Court explained that a “bona fide dispute” means that “the party making or resisting 

                                                 
1 See, e.g., Programmers’ Consortium, Inc. v. Clark, 409 Md. 548, 976 A.2d 290 (2009); 
Friolo v. Frankel, 373 Md. 501, 819 A.2d 354 (2003); Medex v. McCabe, 372 Md. 28, 
811 A.2d 297 (2002); Baltimore Harbor Charters, Ltd., v. Ayd, 365 Md. 366, 780 A.2d 
303 (2001); Admiral Mortgage, Inc. v. Cooper, 357 Md. 533, 745 A.2d 1026 (2000); 
Barufaldi v. Ocean City, Maryland, Chamber of Commerce, Inc., 196 Md. App. 1, 7 A.3d 
643 (2010); Aronson & Co. v. Fetridge, 181 Md. App. 650, 675, 957 A.2d 125, 140 
(2008); Himes Assocs., Ltd. v. Anderson, 178 Md. App. 504, 943 A.2d 30 (2008); 
Stevenson v. Branch Banking & Trust Co., 159 Md. App. 620, 861 A.2d 735 (2004); see 
also Rogers v. Savings First Mortgage, LLC, 362 F. Supp. 2d 624 (D. Md. 2005). 
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the claim has a good faith basis for doing so, whether there is a legitimate dispute over 

the validity of the claim or the amount that is owing.”  Admiral Mortgage, Inc. v. Cooper, 

357 Md. 533, 543, 745 A.2d 1026, 1031 (2000).  Shortly thereafter, in Ayd, this Court 

determined that “[t]he existence of a bona fide dispute under § 3-507.1 is a question of 

fact left for resolution by the jury, not the trial judge.”  Baltimore Harbor Charters, Ltd., 

v. Ayd, 365 Md. 366, 396, 780 A.2d 303, 320-21 (2001) (citing Admiral Mortgage, 357 

Md. at 551, 745 A.2d at 1035) (emphasis supplied).   

By contrast, this Court has held that the judge then separately determines the 

amount of attorneys’ fees due to the employee, brightening the line between the jury’s 

resolution of the bona fide dispute factual predicate question and the judge’s resolution of 

the amount of attorneys’ fees.  See Admiral Mortgage, 357 Md. at 553, 745 A.2d at 1036 

(“For all of these reasons, we conclude that . . . the determination of attorneys’ fees, and 

costs, is for the judge.”).   

Importantly, lower courts have accepted and relied on this Court’s determination 

that the bona fide dispute finding is a question of fact for the jury: “The question of 

whether there existed a ‘bona fide dispute’ under LE section 3-507.1 is ‘not one of law to 

be decided summarily, but rather properly reserved for resolution by the jury.’”  Aronson 

& Co. v. Fetridge, 181 Md. App. 650, 675, 957 A.2d 125, 140 (2008) (quoting Medex v. 

McCabe, 372 Md. 28, 44, 811 A.2d 297, 306-07 (2002)) (emphasis supplied). 

Questions remain, however, whether in certain circumstances a court may 

determine as a matter of law that the employer withheld the wage of the employee as a 

result of a bona fide dispute.  Amici respectfully suggest that, to the extent that the 

existence of a bona fide dispute can be determined as a matter of law, two principles 

should guide that determination: 

 

• The first principle examines the employer’s justification for withholding pay.  A 

“bona fide dispute” within the meaning of the statute cannot arise from a 

counterclaim seeking a set-off for some debt allegedly owed to the employer that 
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is not directly related to the reason, or justification for, why the employer did not 

pay the wages at issue in the action brought by the employee.  

• The second principle evaluates the employer’s timing.  A “bona fide dispute” as to 

the wage withheld cannot be generated post hoc by an employer’s discovery (or 

invention) of grounds upon which it could have withheld the wage, where those 

grounds were not the original and actual reason for withholding at the time the 

employer withheld.   

 

Put differently, a “bona fide dispute” must concern – and only concern – the 

wages that were unpaid in the first place and the actual reason for withholding the wages 

that existed at the time of non-payment.  Construing and applying the statute in 

accordance with these principles will help fulfill the legislative intent to protect Maryland 

employees by giving employers a strong incentive to pay wages due.  Employers will be 

disabused of the notion that employees bringing valid actions for unpaid wages can be 

scared off with aggressive litigation tactics such as filing counterclaims which, even if 

meritorious, do not contest the wages at issue in the action brought by the employee, and 

therefore do not constitute a “bona fide dispute” as to the withholding of said wages. 

Construing and applying the statute in accordance with Amici’s suggested 

principles will also help fulfill the legislature’s intent to protect Maryland employees by 

encouraging competent counsel to help them prosecute their wage claims.  Employees 

and their counsel can be assured that employees’ ability to recover treble damages and 

statutory attorney’s fees for successfully prosecuting their claims will not be undermined 

by employer counterclaims raised only to manufacture a “bona fide dispute” designed to 

defeat treble damages and attorney’s fees. 

Amici therefore respectfully suggest that this Court affirm the decision of the 

Court of Special Appeals, and provide further guidance on meaning and application of 

the “bona fide dispute” provision of the Maryland Wage Payment and Collection Law. 
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II. An Employer’s Counterclaim Does Not Automatically Generate a “Bona Fide 
Dispute” as to an Employee’s Claim for Unpaid Wages. 

 
“The principal purpose of the [Maryland Wage Payment and Collection] Act ‘was 

to provide a vehicle for employees to collect, and an incentive for employers to pay, back 

wages.’”  Medex, 372 Md. at 39, 811 A.2d at 304 (2002) (quoting Battaglia, 338 Md. at 

364, 658 A.2d at 686 (1995)).  Accordingly, the Legislature provided that when an 

employee brings an action to collect unpaid wages, the employer may be liable for treble 

damages and the employee’s attorney’s fees and costs for bringing the action.  The 

trigger for such liability is the absence of a “bona fide dispute” as to the particular unpaid 

wages that the employee has brought an action to recover.  If the employer refused to pay 

the wages at issue without a good faith reason to believe that they were not owed, the 

employer may be penalized or, seen another way, the employee may be compensated for 

the unjustified delay in payment and the costs of having to litigate to obtain payment of 

wages that were due.  See Admiral Mortgage, 357 Md. at 549-50, 745 A.2d at 1034-35 

(noting punitive and compensatory aspects of treble damage provision); see also Ayd, 365 

Md. at 397-98, 780 A.2d at 321-22 (referring to “the penalty provision of § 3-507.1”).  It 

is the employee, of course, who suffers from delay of payment of earned wages – the 

employer has already obtained the full benefit of the work performed.   

On the other hand, the Act was not intended to facilitate employers’ “self-help” in 

recovering debts allegedly owed by their employees.  Earned wages are not a security 

deposit to be withheld by an employer and offset against an employer’s claim for 

damages in the workplace.  Indeed, as demonstrated by the MWPCL’s section regarding 

“Deductions” from wages, the Legislature has jealously guarded employee wages by 

providing that an employer may not deduct from an employee’s wages unless such 

deduction is formally authorized, that is, ordered by a court, authorized expressly in 

writing by the employee, allowed by the Commissioner of Labor and Industry, or 

otherwise made in accordance with a law or governmental rule or regulation.  See MD. 

CODE LAB. & EMPL. § 3-503. 
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Hence, although it may be appropriate as a matter of civil procedure and judicial 

economy to address an employee’s unpaid wage claim and an employer’s employment-

related counterclaim in one proceeding, see Md. Rule 2-331, the MWPCL does not 

permit employers to bootstrap any and every employment-related dispute into a “bona 

fide dispute” about unpaid wages, thereby negating the employee’s ability to recover 

treble damages, attorney’s fees and costs.  Rather, a “bona fide dispute” must concern – 

and only concern – the wages that were unpaid in the first place and the actual reason for 

withholding the wages that existed at the time of non-payment. 

 

A. As a matter of statutory construction, a “bona fide dispute” as to the wage 
withheld cannot arise from a counterclaim seeking a set-off for some debt 
allegedly owed to the employer which is not directly tied to the wages at 
issue in the action brought by the employee. 

As this Court has repeatedly recognized: “[T]he cardinal rule [of statutory 

construction] is to ascertain and effectuate legislative intent.  To this end, we begin our 

inquiry with the words of the statute and, ordinarily, when the words of the statute are 

clear and unambiguous, according to their commonly understood meaning, we end our 

inquiry there also.”  Allen v. Dackman, 413 Md. 132, 142, 991 A.2d 1216, 1222 (2010) 

(citation omitted). 

Subsection (a) of MWPCL Section 3-507.2, “Action to recover unpaid wages”, 

provides that “if an employer fails to pay an employee in accordance with § 3-502 or 

§ 3-505 of this subtitle, after 2 weeks have elapsed from the date on which the employer 

is required to have paid the wages, the employee may bring an action against the 

employer to recover the unpaid wages.”  MD. CODE LAB. & EMPL. § 3-507.2(a) 

(emphasis added).  In other words, subsection (a) provides that, when an employer does 

not pay an employee compensation due for work that the employee has performed, the 

employee may file a lawsuit against the employer to recover the earned but unpaid 

wages. 
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Subsection (b) of MWPCL Section 3-507.2 refers directly back to subsection (a).  

Subsection (b) provides that “[i]f, in an action under subsection (a) of this section, a court 

finds that an employer withheld the wage of an employee in violation of this subtitle and 

not as a result of a bona fide dispute, the court may award the employee [treble damages, 

attorney’s fees and costs].”  MD. CODE LAB. & EMPL. § 3-507.2(b) (emphasis added).  

Since subsection (b) refers back to subsection (a), “the wage” at issue in subsection (b) 

must mean “the unpaid wages” that were the subject of the action that the employee 

brought under subsection (a).  Likewise, the phrase “withheld the wage . . . not as a result 

of a bona fide dispute” in subsection (b) can only mean “withheld the unpaid wages that 

were the subject of the action that the employee brought under subsection (a) . . . not as a 

result of a bona fide dispute”. 

Thus, under the plain language of the MWPCL, a “bona fide dispute” can only 

concern the reasons for non-payment of “the wage” at issue in the employee’s initial 

“action against the employer to recover the unpaid wages” that were “withheld” by the 

employer.  That is “the wage” which the employee has already earned for work 

performed but which the employer is refusing to pay.  As a pure matter of statutory 

construction, a “bona fide dispute” cannot arise from a counterclaim seeking a set-off for 

some debt allegedly owed to the employer where the debt is not directly tied to the wages 

at issue in the action brought by the employee.   

The MWPCL’s legislative history is consistent with this statutory construction. 

See Ayd, 365 Md. at 379, 780 A.2d at 311 (“We may always consider, however, relevant 

case law, legislative history, and other material concerning the drafting of the statute in 

order to understand the context in which it was enacted.”).  In considering the “bona fide 

dispute” provision, the Department of Legislative Reference advised as follows: 

 
If a court finds that an employer withheld the wages of an employee in 
violation of the wage payment and collection law and not as a result of a 
‘bona fide’ dispute, the court may make an award to the employee.  
Although ‘bona fide’ addresses ‘good faith’, the Commissioner suggests 
that the condition was intended to restrict ‘dispute’ to a matter material to 
the violation.  The General Assembly may wish to clarify its intent. 
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See Report on House Bill 1 from the Department of Legislative Reference, 13 (January 

14, 1991) (relevant portions attached hereto).  Though perhaps not conclusive, this report 

to the General Assembly suggests that insertion of the “bona fide dispute” requirement 

was designed to tie any employer disputes about wage payment to the actual wages that 

were not being paid.  There is also no legislative history that suggests that the phrase 

“bona fide dispute” was designed to encompass any and all disputes between the 

employer and employee that could result in a monetary award for the employer.  Under 

this reading, courts should therefore screen out an employer’s various unrelated claims 

when making assessments about the existence of a “bona fide dispute.”  

A few examples should help to clarify the distinction between a counterclaim that 

would not be founded on a “bona fide dispute” within the meaning of the MWCPL, and 

one that could possibly be: 

Example A: Employee is paid every two weeks.  Employee quits.  Employer 

withholds Employee’s final paycheck as a set-off for “uniform cleaning fees”.  Employee 

sues Employer for the unpaid wages, and Employer counterclaims for the “uniform 

cleaning fees”.  In this scenario, Employer’s counterclaim would not represent a “bona 

fide dispute” as to Employee’s unpaid wage claim because it does not arise from the 

wages at issue in the action brought by Employee, but rather from an independent debt. 

Example B: Employee is paid every two weeks.  Employee quits.  Employer 

withholds Employee’s final paycheck because discrepancies on Employee’s time cards 

for the multiple pay periods raise a substantial question about the number of hours 

worked.  Employee sues for the unpaid wages, and Employer counterclaims to recoup 

overpayment of wages.  In this scenario, Employer’s counterclaim could possibly 

represent a “bona fide dispute” as to Employee’s unpaid wage claim because it directly 

relates to the subject wages at issue in Employee’s action. 
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B. This construction of the “bona fide dispute” provision is consistent with the 
overall statutory scheme. 

This construction of the MWPCL’s “bona fide dispute” provision is also 

consistent with the overall statutory scheme.  When construing even the “plainest 

language” of a statute, this Court is “always free to look at the context in which the 

statutory language appears” in order to “seek out the legislative purpose, the general aim 

or policy, the ends to be accomplished, the evils to be redressed by a particular 

enactment.”  Morris v. Prince George’s County, 319 Md. 597, 603-04, 573 A.2d 1346, 

1349 (1990).  Here, the MWPCL’s provision regarding “Deductions” lends further 

support toward restricting the scope of what can constitute a “bona fide dispute” as to 

earned wages. 

The MWPCL provides that: 

An employer may not make a deduction from the wage of an employee 
unless the deduction is:  
 
(1) ordered by a court of competent jurisdiction;  
 
(2) authorized expressly in writing by the employee;  
 
(3) allowed by the Commissioner because the employee has received full 
consideration for the deduction; or  
 
(4) otherwise made in accordance with any law or any rule or regulation 
issued by a governmental unit. 
 

MD. CODE LAB. & EMPL. § 3-503.  Through this provision, the Legislature demonstrated 

its intent to provide strong protection for employee’s earned wages.  An employer may 

not withhold wages, even those for which is has a legitimate claim of reimbursement, 

unless the deduction is formally authorized by meeting at least one of the four statutory 

requirements.  See Marroquin v. Canales, 505 F. Supp. 2d 283, 292-93 (D. Md. 2007) 

(without written authorization, employer was not allowed to take offsets for food and 

lodging in lieu of overtime pay under MWPCL); see also Imgarten v. Bellboy Corp., 383 

F. Supp. 2d 825, 846 (D. Md. 2005) (citing MWPCL § 3-503: “[T]he Payment Law 
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expressly limits the circumstances under which an employer may withhold wages.  A 

material breach of an employment agreement is not one of the enumerated 

circumstances.”).  An employer cannot simply engage in “self-help” by withholding from 

earned wages whatever amount the employer unilaterally decides it is owed.2 

 In a wage action brought by an employee under the MWPCL, an employer could 

presumably bring a counterclaim seeking an offset for deductions against an employee’s 

wages.  Particularly in low-income service industry jobs, the potential for nickel-and-

dime deductions is wide-ranging.  But such a counterclaim, even if meritorious, should 

not constitute a “bona fide dispute” as to earned wages, thereby depriving the employee 

of the ability to recover treble damages and statutory attorney’s fees for successfully 

prosecuting his wage claim.  Permitting such a counterclaim to generate a “bona fide 

dispute” would undermine the legislative intent of Section 3-503 to protect employee 

wages, and it would utterly defeat the legislative intent of Section 3-507.2 to “provide a 

vehicle for employees to collect, and an incentive for employers to pay, back wages.”   

Even an employer’s contractual “right to offset against [the employee’s wage] 

payments it owes” does not, as a matter of law, create a “bona fide dispute” to justify 

withholding the wages without penalty.  See Fetridge, 181 Md. App. at 677-80, 957 A.2d 

at 141-43 (2008).  In Fetridge, the employer refused to pay the employee’s wages 

because, per the employer’s reckoning, all of the wages were offset by an unrelated 

amount owed to the employer.  Nevertheless, the Court of Special Appeals held that the 

jury must decide based on the facts whether the employer had a “good faith basis” for 

exercising its setoff right.  Because the employer “chose to withhold all [the wages due] 

without making any effort to determine” whether the employee owed the employer 

anything at all, and if so, the amount owed, the court could not rule as a matter of law that 

                                                 
2 Cf. Camara v. Attorney General, 458 Mass. 756 (2011) (state wage law was violated 
where employer’s policy was to allow employee to agree to wage deductions in lieu of 
discipline for damage to company property, and where employer made the unilateral 
decision as to whether the employee was at fault). 
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there was a “bona fide dispute” as to the wages withheld.  See Fetridge, 181 Md. App. at 

679, 957 A.2d at 142. 

To be sure, in Admiral Mortgage, this Court indicated that a “bona fide dispute” 

means that “the party making or resisting the claim has a good faith basis for doing so, 

whether there is a legitimate dispute over the validity of the claim or the amount that is 

owing.”  Admiral Mortgage, 357 Md. at 543, 745 A.2d at 1031 (emphasis supplied).  

However, Amici urge that the Court provide guidance that the “legitimate dispute 

over . . . the amount that is owing” should not be read so broadly to mean “the amount 

that is owing after independent claims for setoff are taken into consideration.”  Rather, 

consistent with the legislative intent shown by the statutory language and overall scheme, 

a “bona fide dispute” over “the amount that is owing” must arise from some question 

about the unpaid wage itself. 

For the foregoing reasons, a “bona fide dispute” within the meaning of the statute 

cannot arise from a counterclaim seeking a set-off for some debt allegedly owed to the 

employer, which is not directly tied to the wages at issue in the action brought by the 

employee.  Amici respectfully suggest that the Court set forth this principle in its opinion. 

 

C. A “bona fide dispute” as to the wage withheld cannot be generated        
post hoc by an employer’s discovery (or invention) of grounds upon    
which it could have withheld the wage, where that was not the original   
and actual reason for withholding. 

In addition, a dispute about the withholding of earned wages can only be “bona 

fide” where it concerns the employer’s genuine “good faith” reason for withholding the 

wage that existed at the time of withholding.  The statute provides that “the employer 

withheld the wage . . . not as a result of a bona fide dispute . . . .”  MD. CODE LAB. & 

EMPL. § 3-507.2(b) (emphasis supplied).  The use of the simple past tense “withheld” 

indicates an action that happened at a specific time in the past.  A “bona fide dispute” 

cannot be generated post hoc by an employer’s discovery (or invention) of grounds upon 

which it could have withheld the wage, where that was not the original and actual reason 
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for non-payment.  This principle is well-established in Court of Special Appeals cases 

applying the MWPCL. 

For example, in the case at bar, the Court of Special Appeals correctly stated:  

[T]he jury could have concluded that the reasons that MWOA actually 
withheld Dr. Cervieri’s wages differed from those offered at trial.  Thus the 
jurors reasonably could find that, while Dr. Cervieri may have taken more 
leave than allowed under MWOA’s policies, that was not one of the 
reasons MWOA withheld her wages after informing her that her 
employment contract was not being renewed. . . . [I]t follows that they 
could have found on the evidence that, when MWOA withheld Dr. 
Cervieri’s wages, it lacked a good faith basis to do so.   
 

The Metropolitan Washington Orthopaedic Assoc., Chtd. v. Cervieri, Nos. 08-2556 & 09-

988, slip op. at 20-21 (Md. Ct. Spec. App. May 12, 2010) (emphasis supplied). 

Similarly, in Himes Associates, Ltd. v. Anderson, the Court of Special Appeals 

correctly held:  

There was ample evidence adduced at trial to support the court’s finding 
that all of the incidents that Himes put forth to justify Anderson’s 
termination were ‘afterthoughts,’ i.e., they were not the actual reasons why 
Anderson was terminated but were justifications cobbled together after the 
fact in an effort to avoid paying Anderson the severance money owed under 
the Agreement.  That finding supported the trial court’s ultimate finding 
that there was not a good faith dispute between the parties as to whether 
Anderson was owed three months’ severance pay. 

 
Himes Assocs., Ltd. v. Anderson, 178 Md. App. 504, 543, 943 A.2d 30, 52-53 (2008).  

 And again, in Fetridge, the Court of Special Appeals held:  

The evidence was sufficient for the jury to reasonably conclude that 
Aronson did not have sufficient information, at the time the TEC payments 
were due to Fetridge, to reasonably believe that (1) Fetridge was an 
employee of B & C, or (2) that he received the compensation paid by 
former Aronson clients to B & C, or the equivalent thereof, and Fetridge 
owed Aronson, because of this competition, more than Aronson owed 
Fetridge.  Such a finding would justify the jury’s conclusion that Aronson 
lacked a ‘bona fide dispute’ that would justify its withholding of Fetridge’s 
wages.  

 
Fetridge, 181 Md. App. at 680, 957 A.2d at 143 (2008) (emphasis in original). 
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Amici urge that this Court adopt the principle established by the three cases above 

that a “bona fide dispute” can only concern the employer’s original and actual reason(s) 

for non-payment of the wages at issue in the employee’s action.  This principle is critical 

to employees’ ability to vindicate their right to be paid their wages earned for their work 

performed. 

Amici have observed a trend among employers toward aggressively filing 

counterclaims in employment law disputes, or even filing a complaint in response to a 

demand letter or an administrative charge of discrimination.  The Supreme Court of the 

United States has acknowledged and sought to address the danger of this trend.  In 2006, 

the Supreme Court, in recognizing the broad scope of Title VII’s anti-retaliation 

provision, approvingly cited its own precedent and a Tenth Circuit decision for the 

proposition that retaliatory lawsuits filed after an employee complained of illegal conduct 

would be an adverse employment action under the anti-retaliation statutes.  See 

Burlington Northern & Santa Fe Ry. Co. v. White, 548 U.S. 53, 66-67 (2006) (citing Bill 

Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 740 (1983) (anti-retaliation provision 

prohibited “the retaliatory filing of a lawsuit against an employee”)); id. at 64 (citing 

Berry v. Stevinson Chevrolet, 74 F.3d 980, 986 (10th Cir. 1996) (filing of charges against 

former employee who complained about discrimination constituted actionable 

retaliation)).   

Often these counterclaims are based upon alleged employee misconduct that the 

employer purports to have discovered only after the employee was fired or filed a 

lawsuit, or conduct that the employer sanctioned, permitted, or overlooked during the 

employee’s employment, but which apparently became litigation-worthy only after the 

employee filed suit.  Moreover, in some instances, counterclaims may be purely 

retaliatory or SLAPP lawsuits intended to chill workers from enforcing their legal rights.  

See, e.g., Bill Johnson’s Restaurant, 461 U.S. at 740 (“A lawsuit no doubt may be used 

by an employer as a powerful instrument of coercion or retaliation. . . .  [B]y suing an 

employee who files charges . . . an employer can place its employees on notice that 

anyone who engages in such conduct is subjecting himself to the possibility of a 
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burdensome lawsuit.”); Darveau v. Detecon, Inc., 515 F.3d 334, 343 (4th Cir. 2008) 

(employers’ lawsuit against employee alleging fraud that was filed with retaliatory 

motive and without reasonable basis in fact or law could constitute retaliation under Fair 

Labor Standards Act); Torres v. Gristede’s Operating Corp., 628 F. Supp. 2d 447, 

466-71 (S.D.N.Y. 2008) (counterclaims under state common law “faithless servant” 

doctrine alleging “discrete allegations of misconduct – sexual harassment and credit card 

fraud” that were “not related to any aspect of the [wage-and-hour] practices” were “small 

beer,” “flimsy,” “untenable,” and “ipse dixit,” and, according to the magistrate judge who 

presided over a motion hearing, “seemed to be made for the purpose of ‘sending a 

message to people as to opt-in issues, to say hey, you opt in [to the wage action] and we 

will investigate you and bring retaliation claims against you’”); Jacques v. DiMarzio, 200 

F. Supp. 2d 151, 155, 162-63 (E.D.N.Y. 2002) (court denounced “in terrorem tactics” of 

counterclaim seeking damages for “harassment, interference with ‘business operations’ 

and ‘employee morale’, and damage to [the employer’s] reputation, all caused by [the 

employee’s] claims,” including state labor law claim); see also Imgarten, 383 F. Supp. 2d 

at 848 (“The Court has no hesitancy in awarding pre-judgment interest to Imgarten, who 

has been deprived for years of wages due him.  This delay is attributable primarily to the 

time required to litigate the laundry list of wrongs alleged in Bellboy’s failed 

counterclaim.”). 

Charles v. Roads Corp., No. 981380E, 1998 WL 1247935 (Mass. Super. Ct. 

1998), is particularly instructive in this regard.  In Charles, the court dismissed the 

employers’ counterclaims for abuse of process, filed in response to employees’ state 

wage law claims, because the court found that the counterclaims were “Strategic 

Lawsuits against Public Participation”, also known as “SLAPP suits”.  Charles, 1998 WL 

1247935 at *3.  “The objective of SLAPP suits is not to win them, but to use litigation to 

intimidate opponents’ exercise of rights of petitioning and speech.”  Id. at *2 (citation 

omitted).  The court noted that the state Attorney General, who was entrusted with 

criminal enforcement of the state wage laws at issue in the employees’ complaint, filed 

an amicus brief in support of the employees.  Id. at *1.  The Attorney General suggested 
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that the “defendants’ abuse of process counterclaim[s] ha[ve] the effect of chilling the 

current and future employees’ valid exercise of their constitutional right to petition for 

the redress of grievances.”  The Attorney General further suggested that the resolution of 

the employees’ wage claims would produce “aid to future litigants and provide for more 

effective enforcement of the labor laws.”  Id. at *1.  In short, the Attorney General and 

the court recognized the public benefit – civil enforcement of the state wage laws – 

derived from the employees’ exercise of their private right of action.  In light of this 

public benefit, the court refused to countenance the employers’ attempt to SLAPP down 

the employees’ wage claims, and granted the employees’ motion to dismiss the 

counterclaims.  Id. at *3. 

Similarly in Hytel Group, Inc. v. Butler, 938 N.E.2d 542 (Ill. App. Ct. 2010), the 

trial court dismissed an employer’s suit for breach of fiduciary duty and fraud, filed after 

the employee filed a wage claim with the State Department of Labor, as a SLAPP suit.  

Id. at 548.  The appellate court upheld the dismissal.  Id. at 557-58.  The court noted that 

the employee’s administrative wage action was not a “purely private dispute”: 

[T]he prompt payment of wages by employers is not a matter entirely 
devoid of public concern . . . [A]n employer’s denial of benefits earned by 
its employees burdens the State financially and socially, by decreasing the 
tax base and potentially depleting State assistance funds.  Indeed, we 
presume that such public concerns underlie the decision to authorize the 
Department of Labor to pursue wage claims, rather than requiring unpaid 
employees to pursue their employers themselves. 

 
Id. at 552 (internal citations and quotations omitted). 

With respect to Maryland wage cases, if an employer’s counterclaim constitutes a 

“bona fide dispute” as to an employee’s wage claim as a matter of law, as the employer 

argues here, that would completely undo the legislative intent of the MWPCL.  The 

Legislature created the private right of action in the first place because the Commissioner 

was unable to prosecute these claims.  The Legislature thus put employees in the position 

of “private attorneys general” to enforce Maryland wage laws.  To enhance employees’ 

ability to enforce the law through private lawsuits, the Legislature provided that they 
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could be awarded treble damages, attorneys’ fees and costs.  If, however, employers can 

manufacture “bona fide disputes” after the fact by raising counterclaims – even 

meritorious counterclaims – then the entire legislative scheme for civil enforcement of 

state wage laws will be undone. 

For the foregoing reasons, a “bona fide dispute” cannot be generated post hoc by 

an employer’s discovery (or invention) of grounds upon which it could have withheld the 

wage, where that was not the original and actual reason for non-payment.  Amici 

therefore respectfully suggest that the Court set forth this principle in its opinion. 
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CONCLUSION AND RELIEF SOUGHT 

As this Court has recognized, the purpose of the Maryland Wage Payment and 

Collection Law is to protect employees from the “abuse of non-payment of wages from 

their employers.”  Ayd, 365 Md. at 311-12, 780 A.2d at 380-81.  For the foregoing 

reasons, Amici respectfully suggest that this Honorable Court affirm the decision of the 

Court of Special Appeals. 
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APPENDIX 

The following pertinent statutes and ordinances were referred to in the Brief of 

Amici Curiae, and the text has been provided below: 

************************************************************************ 

Md. Code § 3-503. Deductions. 
 
An employer may not make a deduction from the wage of an employee unless the 
deduction is:  
 
(1) ordered by a court of competent jurisdiction;  
 
(2) authorized expressly in writing by the employee;  
 
(3) allowed by the Commissioner because the employee has received full consideration 
for the deduction; or  
 
(4) otherwise made in accordance with any law or any rule or regulation issued by a 
governmental unit.   
 
[Ann. Code 1957, art. 100, § 94; 1991, ch. 8, § 2.]   
 
************************************************************************ 

Md. Code § 3-507.2. Action to recover unpaid wages. 
 
(a)  In general.- Notwithstanding any remedy available under § 3-507 of this subtitle, if 
an employer fails to pay an employee in accordance with § 3-502 or § 3-505 of this 
subtitle, after 2 weeks have elapsed from the date on which the employer is required to 
have paid the wages, the employee may bring an action against the employer to recover 
the unpaid wages.  
 
(b)  Award and costs.- If, in an action under subsection (a) of this section, a court finds 
that an employer withheld the wage of an employee in violation of this subtitle and not as 
a result of a bona fide dispute, the court may award the employee an amount not 
exceeding 3 times the wage, and reasonable counsel fees and other costs.   
 
[1993, ch. 578; 2010, ch. 151, § 1.]   



 
Report on House Bill 1 from the Department of Legislative Reference 

(January 14, 1991) (excerpts) 
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